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Petition No. 652 of 1954. 


The Judgment of the Court was delivered by 

MUKHERJEA, C.J.— This is a petition under Article 32 of the Constitution, preferred 
by six persons, who purport to carry on the business of preparing, printing, 
publishing and selling text books for different classes in the schools of Punjab, 
particularly for the primary and middle classes, under the name and style "Uttar 
Chand Kapur 8t Sons". It is alleged that the Education Department of the Punjab 
Government has in pursuance of their so-called policy of nationalisation of text 
books, issued a series of notifications since 1950 regarding the printing, publication 
and sale of these books which have not only placed unwarrantable restrictions upon 

j the rights of the petitioners to carry on their business but have practically ousted 
them and other fellow-traders from the business altogether. It is said that no 
restrictions could be imposed upon the petitioners' right to carry on the trade which 
is guaranteed under Article 19(l)(g) of the Constitution by mere executive orders 
without proper legislation and that the legislation, if any, must conform to the 
requirements of clause (6) of Article 19 of the Constitution. Accordingly, the 
petitioners pray for writs in the nature of mandamus directing the Punjab 
Government to withdraw the notifications which have affected their rights. 

2. To appreciate the contentions that have been raised by the learned counsel who 
appeared for the parties before us, it will be necessary to narrate certain relevant 
facts. In the State of Punjab, all recognised schools have got to follow the course of 
studies approved by the Education Department of the Government and the use, by 
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the pupils, of the text books prescribed or authorised by the Department is a 
condition precedent to the granting of recognition to a school. For a long period of 
time prior to 1950, the method adopted by the Government for selection and 
approval of text books for recognised schools was commonly known as the 
alternative method and the procedure followed was shortly this: Books on relevant 
subjects, in accordance with the principles laid down by the Education Department, 
were prepared by the publishers with their own money and under their own 
arrangements and they were submitted for approval of the Government. The 
Education Department after proper scrutiny selected books numbering between 3 
and 10 or even more on each subject as alternative text books, leaving it to the 
discretion of the Headmasters of the different schools, to select any one of the 
alternative books on a particular subject out of the approved list. The Government 
fixed the prices as well as the size and contents of the books and when these things 
were done it was left to the publishers to print, publish and sell the books to the 
pupils of different schools according to the choice made by their respective 
Headmasters. Authors, who were not publishers, could also submit books for 
approval and if any of their books were approved, they had to make arrangements 
for publishing the same and usually they used to select some one of the publishers 
already on the line to do the work. 

3. This procedure, which was in vogue since 1905, was altered in material 
particulars on and from May 1950. By certain resolutions of the Government passed 
on or about that time, the whole of the territory of Punjab, as it remained in the 
Indian Union after partition, was divided into three zones. The text books on certain 
subjects like agriculture, history, social studies etc. for all the zones were prepared 
and published by the Government without inviting them from the publishers. With 
respect^to the remaining subjects, offers were still invited from "publishers and 
authors" but the alternative system was given up and only one text book on each 
subject for each class in a particular zone was selected. Another change introduced 
at this time was that the Government charged, as royalty, 5% on the sale price of ail 
the approved text books. The result therefore was that the Government at this time 
practically took upon themselves the monopoly of publishing the textbooks on some 
of the subjects and with regard to the rest also, they reserved for themselves a 
certain royalty upon the sale proceeds. 

4. Changes of a far more drastic character however were introduced in the year 1952 
by a notification of the Education Department issued on the 9th of August, 1952 and 
it is against this notification that the complaints of the petitioners are mainly 
directed. This notification omitted the word "publishers" altogether and invited only 
the "authors and others" to submit books for approval by the Government. These 

authors and others , whose books were selected, had to enter into agreements in 
the form prescribed by the Government and the principal terms of the agreement 
were that the copyright in these books would vest absolutely in the Government and 
the "authors and others" would only get a royalty at the rate of 5% on the sale of the 
text books at the price or prices specified in the list. Thus the publishing, printing 
and selling of the books were taken by the Government exclusively in their own 
hands and the private publishers were altogether ousted from this business. The 5% 
royalty, in substance, represents the price for the sale of the copyright and it is paid 
to an author or any other person who, not being the author, is the owner of the 
copyright and is hence competent in law to transfer the same to the Government. It 
is against these notifications of 1950 and 1952 that the present petition under 
Article 32 of the Constitution is directed and the petitioners pray for withdrawal of 
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these notifications on the ground that they contravene the fundamental rights of the 
petitioners guaranteed under the Constitution. 

5. The contentions raised by Mr Pathak, who appeared in support of the petitioners 
are of a three-fold character. It is contended in the first place that the executive 
Government of a State is wholly incompetent, without any legislative sanction to 
engage in any trade or business activity and that the acts of the Government in 
carrying out their policy of establishing monopoly in the business of printing and 
publishing text books for school students is wholly without jurisdiction and illegal. 
His second contention is, that assuming that the State could create a monopoly in 
its favour in respect of a particular trade or business, that could be done not by any 
executive act but by means of a proper legislation which should conform to the 
requirements of Article 19(6) of the Constitution. Lastly, it is argued that it was not 
open to the Government to deprive the petitioners of their interest in any business 
or undertaking which amounts to property without authority of law and without 
payment of compensation as is required under Article 31 of the Constitution. 

6. The first point raised by Mr Pathak, in substance, amounts to this, that the 
Government has no power in law to carry on the business of printing or selling text 
books for the use of school students in competition with private agencies without the 
sanction of the legislature. It is not argued that the functions of a modern State like 
the police States of old are confined to mere collection of taxes or maintenance of 
laws and protection of the realm from external or internal enemies. A modern State 
is certainly expected to engage in all activities necessary for the promotion of the 
social and economic welfare of the community. What Mr Pathak says, however, is 
that as our Constitution clearly recognises a division of governmental functions into 
three categories viz. the legislative, the judicial and the executive, the function of 
the executive cannot but be to execute the laws passed by the legislature or to 
supervise the enforcement of the same. The legislature must first enact a measure 
which the executive can then carry out. The learned counsel has, in support of this 
contention, placed considerable reliance upon Articles 73 and 162 of our Constitution 
and also upon certain decided authorities of the Australian High Court to which we 
shall presently refer. 


7. Article 73 of the Constitution relates to the executive powers of the Union, while 
the corresponding provision in regard to the executive powers of a State is contained 
in Article 162. The provisions of these articles are analogous to those of Sections 8 
and 49 (2) respectively of the Government of India Act, 1935 and iay down the rule 
of distribution of executive powers between the Union and the States, following the 
same analogy as is provided in regard to the distribution of legislative powers 
between them. Article 162, with which we are directly concerned in this case lavs 
down: ' 

Subject to the provisions of this Constitution, the executive power of a State shall 
extend to the matters with respect to which the legislature of the State has power to 
make laws: 

Provided that in any matter with respect to which the legislature of a State and 
Parliament have power to make laws, the executive power of the State shall be 
subject to, and limited by, the executive power expressly conferred by this 
Constitution or by any law made by Parliament upon the Union or authorities 
thereof." 
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Thus under this article the executive authority of the State is exclusive in respect to 
matters enumerated in List II of Seventh Schedule. The authority also extends to 
the Concurrent List except as provided in the Constitution itself or in any law passed 
by Parliament. Similarly, Article 73 provides that the executive powers of the Union 
shall extend to matters with respect to which Parliament has power to make laws 
arid to the exercise of such rights, authority and jurisdiction as are exercisable by 
the Government of India by virtue of any treaty or any agreement. The proviso 
engrafted on clause (1) further lays down that although with regard to the matters 
in the Concurrent List the executive authority shall be ordinarily left to the State it 
would be open to Parliament to provide that in exceptional cases the executive 
power of the Union shall extend to these matters also. Neither of these articles 
contain any definition as to what the executive function is and what activities would 
legitimately come within its scope. They are concerned primarily with the 
distribution of the executive power between the Union on the one hand and the 
States on the other. They do not mean, as Mr Pathak seems to suggest, that it is 
only when Parliament or the State Legislature has legislated on certain items 
appertaining to their respective lists, that the Union or the State executive, as the 
case may be, can proceed to function in respect to them. On the other hand, the 
language of Article 172 clearly indicates that the powers of the State executive do 
extend to matters upon which the State Legislature is competent to legislate and are 
not confined to matters over which legislation has been passed already. The same 
principle underlies Article 73 of the Constitution. These provisions of the Constitution 
therefore do not lend any support to Mr Pathak's contention. 


8. The Australian cases upon which reliance has been placed by the learned counsel 
do not, in our opinion, appear to be of much help either. In the first 1 of these cases, 
the executive Government of the Commonwealth, during the continuance of the war, 
entered into a number of agreements with a company which was engaged in the 
manufacture and sale of wool-tops. The agreements were of different types. By one 
class of agreements, the Commonwealth Government gave consent to the sale of 
wool-tops by the company in return for a share of the profits of the transactions 
(called by the parties "a licence fee"). Another class provided that the business of 
manufacturing wool-tops should be carried on by the company as agents for the 
Commonwealth in consideration of the company receiving an annual sum from the 
Commonwealth. The rest of the agreements were a combination of these two 
varieties. It was held by a Full Bench of the High Court that apart from any authority 
conferred by an Act of Parliament or by regulations thereunder, the executive 
Government of the Commonwealth had no power to make or ratify any of these 
agreements. The decision, it may be noticed, was based substantially upon the 
provision of Section 61 of the Australian Constitution which is worded as follows: 

"The executive power of the Commonwealth is vested in the Queen and is exercised 
by the Governor-General as the Queen's representative and extends to the execution 
and maintenance of the Constitution and of the laws of the Commonwealth." 

In addition to this, the King could assign other functions and powers to the Governor 
-General under Section 2 but in this particular case no assignment of any additional 
powers was alleged or proved. The court held that the agreements were not directly 
authorised by Parliament or under the provisions of any statute and as they were not 
for the execution and maintenance of the Constitution they must be held to be void. 
Isacs, J., in his judgment, dealt elaborately with the two types of agreements and 
held that the agreements, so far as they purported to bind the company to pay to 
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the government money, as the price of consents, amounted to the imposition of a 
tax and were void without the authority of Parliament. The other kind of agreements 
which purported to bind the Government to pay to the company a remuneration for 
manufacturing wool-tops was held to be an appropriation of public revenue and 
being without legislative authority was also void. 

9. It will be apparent that none of the principles indicated above could have any 
application to the circumstances of the present case. There is no provision in our 
Constitution corresponding to Section 61 of the Australian Act. The Government has 
not imposed anything like taxation or licence fee in the present case nor have we 
been told that the appropriation of public revenue involved in the so-called business 
in text books carried on by the Government has not been sanctioned by the 
legislature by proper Appropriation Acts. 

10. The other case- is of an altogether different character and arose in the following 
way. The Commonwealth Government had established a clothing factory in 
Melbourne for the purpose of making naval and military uniforms for the defence 
forces and postal employees. In times of peace the operations of the factory included 
the supply of uniforms for other departments of the Commonwealth and for 
employees in various public utility services. The Governor-General deemed such 
peace time operations of the factory necessary for the efficient defence of the 
Commonwealth inasmuch as the maintenance intact of the trained complement of 
the factory would assist in meeting wartime demands. A question arose as to 
whether operations of the factory for such purposes in peace: time were authorised 
by the Defence Act. The majority of the court answered the question in the 
affirmative. Starke, J. delivered a dissenting opinion upon which Mr Pathak mainly 
relied. The learned Judge laid stress on Section 61 of the Constitution Act according 
to which the executive power of the Commonwealth extended to the maintenance of 
the Constitution and of the laws of the Commonwealth and held that there was 
nothing in the Constitution or any law of the Commonwealth which enabled the 
Commonwealth to establish and maintain clothing factories for other than 
Commonwealth purposes. The opinion, whether right or wrong, turns upon the 
particular facts of the case and upon the provision of Section 61 of the Australian Act 
and it cannot and does not throw any light on the question that requires decision in 
the present case. 

11. A question very similar to that in the present case did arise for consideration 
before a Full Bench of the Allahabad High Court in Motilal v. Government of the State 
of Uttar Pradesh The point canvassed there was whether the Government of a State 
has power under the Constitution to carry on the trade or business of running a bus 
service in the absence of a legislative enactment authorising the State Government 
to do so. Different views were expressed by different Judges on this question. Chief 
Justice Malik was of opinion that in a written Constitution like ours the executive 
power may be such as is given to the executive or is implied, ancillary or inherent. It 
must include all powers that may be needed to carry into effect the aims and objects 
of the Constitution. It must mean more than merely executing the laws. According 
to the Chief Justice the State has a right to hold and manage its own property and 
carry on such trade or business as a citizen has the right to carry on, so long as such 
activity does not encroach upon the rights of others or is not contrary to law. The 
running of a transport business therefore was not per se outside the ambit of the 
executive authority of the State. Sapru, J. held that the power to run a Government 
bus service was incidental to the power of acquiring property which was expressly 
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; conferred by Article 293 of the Constitution. Mootham and Wanchoo, JJ., who 
| delivered a common judgment, were also of the opinion that there was no need for a 
specific legislative enactment to enable a State Government to run a bus service. In 
the opinion of these learned Judges an act would be within the executive power of 

j the State if it is not an act which has been assigned by the Constitution of India to 

[ other authorities or bodies and is not contrary to the provisions of any law and does 

| not encroach upon the legal rights of any member of the public. Agarwala, J. 

dissented from the majority view and held that the State Government had no power 
to run a bus service in the absence of an Act of the legislature authorising the State 
to do so. The opinion of Agarwala, J. undoubtedly supports the contention of Mr 
Pathak but it appears to us to be too narrow and unsupportable. 


12. It may not be possible to frame an exhaustive definition of what executive 
function means and implies. Ordinarily the executive power connotes the residue of 
governmental functions that remain after legislative and judicial functions are taken 
away. The Indian Constitution has not indeed recognised the doctrine of separation 
| of powers in its absolute rigidity but the functions of the different parts or branches 
of the Government have been sufficiently differentiated and consequently it can very 
well be said that our Constitution does not contemplate assumption, by one organ or 
part of the State, of functions that essentially belong to another. The executive 
indeed can exercise the powers of departmental or subordinate legislation when such 
powers are delegated to it by the legislature. It can also, when so empowered, 
exercise judicial functions in a limited way. The executive Government, however, can 
never go against the provisions of the Constitution or of any law. This is clear from 
the provisions of Article 154 of the Constitution but, as we have already stated, it 
does not follow from this that in order to enable the executive to function there must 
be a law already in existence and that the powers of the executive are limited merely 
to the carrying out of these laws. 


6 


13. The limits within which the executive Government can function under the Indian 
Constitution can be ascertained without much difficulty by reference to the form of 
the executive which our Constitution has set up. Our Constitution, though federal in 
its structure, is modelled on the British parliamentary system where the executive is 
deemed to have the primary responsibility for the formulation of governmental policy 
and its transmission into law though the condition precedent to the exercise of this 
responsibility is its retaining the confidence of the legislative branch of the State. 
The executive function comprises both the determination of the policy as well as 

I carrying it into execution. This evidently includes the initiation of legislation, the 
maintenance of order, the promotion of social and economic welfare, the direction of 
foreign policy, in fact the carrying on or supervision of the general administration of 
the State. 

i 

14. In India, as in England, the executive has to act subject to the control of the 
legislature; but in what way is this control exercised by the legislature? Under Article 
53(1) of our Constitution, the executive power of the Union is vested in the President 
but under Article 75 there is to be a Council of Ministers with the Prime Minister at 

j the head to aid and advise the President in the exercise of his functions. The 
President has thus been made a formal or constitutional head of the executive and 
the real executive powers are vested in the Ministers or the Cabinet. The same 
provisions obtain in regard to the Government of States; the Governor or the 
j Rajpramukh, as the case may be, occupies the position of the head of the executive 
j in the State but it is virtually the Council of Ministers in each State that carries on 
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the executive Government. In the Indian Constitution, therefore, we have the same 
system of parliamentary executive as in England and the Council of Ministers 
consisting, as it does, of the members of the legislature is, like the British Cabinet, 
"a hyphen which joins, a buckle which fastens the legislative part of the State to the 
executive part". The Cabinet enjoying, as it does, a majority in the legislature 
concentrates in itself the virtual control of both legislative and executive functions- 
and as the Ministers constituting the Cabinet are presumably agreed on 
fundamentals and act on the principle of collective responsibility, the most important 
questions of policy are al! formulated by them. 

15. Suppose now that the Ministry or the executive Government of a State 
formulates a particular policy in furtherance of which they want to start a trade or 
business. Is it necessary that there must be a specific legislation legalising such 
trade activities before they could be embarked upon? We cannot say that such 
legislation is always necessary. If the trade or business involves expenditure of 
funds, it is certainly required that Parliament should authorise such expenditure 
either directly or under the provisions of a statute. What is generally done in such 
cases is, that the sums required for carrying on the business are entered in the 
annual financial statement which the Ministry has to lay before the house or houses 
of legislature in respect of every financial year under Article 202 of the Constitution. 
So much of the estimates as relate to expenditure other than those charged on the 
consolidated fund are submitted in the form of demands for grants to the legislature 
and the legislature has the power to assent or refuse to assent to any such demand 
or assent to a demand subject to reduction of the amount (Article 203). After the 
grant is sanctioned, an appropriation bill is introduced to provide for the 
appropriation out of the consolidated fund of the State of all moneys required to 
meet the grants thus made by the assembly (Article 204). As soon as the 
appropriation Act is passed, the expenditure made under the heads covered by it 
would be deemed to be properly authorised by law under Article 266(3) of the 
Constitution. 


16. It may be, as Mr Pathak contends, that the appropriation Acts are no substitute 
for specific legislation and that they validate only the expenses out of the 
consolidated funds for the particular years for which they are passed; but nothing 
more than that may be necessary for carrying on of the trade or business. Under 
Article 266(3) of the Constitution no moneys out of the consolidated funds of India 
or the consolidated fund of a State shall be appropriated except in accordance with 
law and for the purposes and in the manner provided in this Constitution. The 
expression "law" here obviously includes the appropriation Acts. It is true that the 
appropriation Acts cannot be said to give a direct legislative sanction to the trade 
activities themselves. But so long as the trade activities are carried on in pursuance 
of the policy which the executive Government has formulated with the tacit support 
of the majority in the legislature, no objection on the score of their not being 
sanctioned by specific legislative provision can possibly be raised. Objections could 
be raised only in regard to the expenditure of public funds for carrying on of the 
trade or business and to these the appropriation Acts would afford a complete 
answer. 

17. Specific legislation may indeed be necessary if the Government require certain 
powers in addition to what they possess under ordinary law in order to carry on the 
particular trade or business. Thus when it is necessary to encroach upon private 
rights in order to enable the Government to carry on their business, a specific 
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legislation sanctioning such course would have to be passed. 

18. In the present case it is not disputed that the entire expenses necessary for 
carrying on the business of printing and publishing the text books for recognised 
schools in Punjab were estimated and shown in the annual financial statement and 
that the demands for grants, which were made under different heads, were 
sanctioned by the State Legislature and due appropriation Acts were passed. For the 
purpose of carrying on the business the Government do not require any additional 
powers and whatever is necessary for their purpose, they can have by entering into 
contracts with authors and other people. This power of contract is expressly vested 
in the Government under Article 298 of the Constitution. In these circumstances, we 
are unable to agree with Mr Pathak that the carrying on of the business of printing 
and publishing text books was beyond the competence of the executive Government 
without a specific legislation sanctioning such course. 

19. These discussions however are to some extent academic and are not sufficient 
by themselves to dispose of the petitioners* case. As we have said already, the 
executive Government are bound to conform not only to the law of the land but also 
to the provisions of the Constitution. The Indian Constitution is a written 
Constitution and even the legislature cannot override the fundamental rights 
guaranteed by it to the citizens. Consequently, even if the acts of the executive are 
deemed to be sanctioned by the legislature, yet they can be declared to be void and 
inoperative if they infringe any of the fundamental rights of the petitioners 
guaranteed under Part III of the Constitution. On the other hand, even if the acts of 
the executive are illegal in the sense that they are not warranted by law, but no 
fundamental rights of the petitioners have been infringed thereby, the latter would 
obviously have no right to complain under Article 32 of the Constitution though they 
may have remedies elsewhere if other heads of rights are infringed. The material 
question for consideration therefore is: What fundamental rights of the petitioners, if 
any, have been violated by the notifications and acts of the executive Government of 
Punjab undertaken by them in furtherance of their policy of nationalisation of the 
text books for the school students? 


20. The petitioners claim fundamental right under Article 19(l)(g) of the 
Constitution which guarantees, inter alia, to all persons the right to carry on any 
trade or business. The business which the petitioners have been carrying on is that 
of printing and publishing books for sale including text books used in the primary 
and middle classes of the schools in Punjab. Ordinarily it is for the school authorities 
to prescribe the text books that are to be used by the students and if these text 
books are available in the market the pupils can purchase them from any book-seller 
they like. There is no fundamental right in the publishers that any of the books 
printed and published by them should be prescribed as text books by the school 
authorities or if they are once accepted as text books they cannot be stopped or 
i discontinued in future. With regard to the schools which are recognised by the 

1 Government the position of the publishers is still worse. The recognised schools 

receive aids of various kinds from the Government including grants for the 
maintenance of the institutions, for equipment, furniture, scholarships and other 
things and the pupils of the recognised schools are admitted to the school final 
examinations at lower rates of fees than those demanded from the students of non- 
recognised schools. Under the school code, one of the main conditions upon which 
recognition is granted by Government is that the school authorities must use as text 

j books only those which are prescribed or authorised by the Government. So far 
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therefore as the recognised schools are concerned — and we are concerned only with 
these schools in the present case the choice of text books rests entirely with the 
Government and it is for the Government to decide in which way the selection of 
these text books is to be made. The procedure hitherto followed was that the 
Government used to invite publishers and authors to submit their books for 
examination and approval by the Education Department and after selection was 
made by the Government, the size, contents as well as the prices of the books were 
fixed and it was left to the publishers or authors to print and publish them and offer 
them for sale to the pupils. So long as this system was in vogue the only right which 
publishers, like the petitioners had, was to offer their books for inspection and 
approval by the Government. They had no right to insist on any of their books being 
accepted as text books. So the utmost that could be said is that there was merely a 
chance or prospect of any or some of their books being approved as text books by 
the Government. Such chances are incidental to all trades and businesses and there 
is no fundamental right guaranteeing them. A trader might be lucky in securing a 
particular market for his goods but if he loses that field because the particular 
customers for some reason or other do not choose to buy goods from him, it is not 
open to him to say that it was his fundamental right to have his old customers for 
ever. On the one hand, therefore, there was nothing but a chance or prospect which 
the publishers had of having their books approved by the Government, on the other 
hand the Government had the undisputed right to adopt any method of selection 
they liked and if they ultimately decided that after approving the text books they 
would purchase the copyright in them from the authors and others provided the 
latter were willing to transfer the same to the Government on certain terms, we fail 
to see what right of the publishers to carry on their trade or business is affected by 
it. Nobody is taking away the publishers' right to print and publish any books they 
like and to offer them for sale but if they have no right that their books should be 
approved as text books by the Government it is immaterial so far as they are 
concerned whether the Government approves of text books submitted by other 
persons who are willing to sell their copyrights in the books to them, or choose to 
engage authors for the purpose of preparing the text books which they take up on 
themselves to print and publish. We are unable to appreciate the argument of Mr 
Pathak that the Government while exercising their undoubted right of approval 
cannot attach to it a condition which has no bearing on the purpose for which the 
approval is made. We fail to see how the petitioners' position is in any way improved 
thereby. The action of the Government may be good or bad. It may be criticised and 
condemned in the houses of the legislature or outside but this does not amount to 
an infraction of the fundamental right guaranteed by Article 19(l)(g) of the 
Constitution. 


21. As in our view the petitioners have no fundamental right in the present case 
which can be said to have been infringed by the action of the Government, the 
petition is bound to fail on that ground. This being the position, the other two points 
raised by Mr Pathak do not require consideration at all. As the petitioners have no 
fundamental right under Article 19(l)(g) of the Constitution, the question whether 
the Government could establish a monopoly without any legislation under Article 19 
(6) of the Constitution is altogether immaterial. Again a mere chance or prospect of 
having particular customers cannot be said to be a right to property or to any 
interest in an undertaking within the meaning of Article 31(2) of the Constitution 
and no question of payment of compensation can arise because the petitioners have 
been deprived of the same. The result is that the petition is dismissed with costs. 
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Petition No. 71 of 1955. 

SHRI MAN MOHAN KAPUR OF SUNRISE PUBLISHERS, CHAWRI 
BAZAR, DELHI . . Petitioner; 

Versus 

STATE OF PUNJAB . . Respondent. 

Petition No. 72 of 1955. 

SHRI VISHWA NATH MALHOTRA & ANOTHER OF RAJPAL & 

SONS, PUBLISHERS, DELHI . . Petitioner; 

Versus 

STATE OF PUNJAB . . Respondent. 

Petition No. 73 of 1955. 

SANT GOKAL CHAND OF ORIENTAL BOOK DEPOT, PUBLISHERS, 

NAI SARAK, DELHI . . Petitioners; 

Versus 

STATE OF PUNJAB . . Respondent. 

Petition No. 74 of 1955. 

SHRI GOWARDHAN DAS KAPUR & 3 OTHERS OF GULAB CHAND 
KAPUR &. SONS, DELHI . . Petitioners; 

Versus 

STATE OF PUNJAB . , Respondent. 

Petition No. 7S of 1955. 

SHRI RAM LAL SURI KARTA OF UNDIVIDED HINDU JOINT 
FAMILY OF RAM LAL SURI & SONS, AMBALA CANTT . . 

Petitioner; 

Versus 

STATE OF PUNJAB . , Respondent. 

Petition No. 76 of 1955. 

S. JIWAN SINGH OF LAHORE BOOK SHOP, LUDHIANA . . 

Petitioners; 

Versus 

STATE OF PUNJAB . Respondent. 

Petition No. 77 of 1955. 

MAN MOHAN KAPUR OF M/S GURDAS KAPUR & OTHERS . . 

Petitioners; 

Versus 

STATE OF PUNJAB . . Respondent. 

Petition No. 85 of 1955. 

SHRI O.P. GHAI & OTHERS OF UNIVERSITY PUBLISHERS, 

JULLUNDUR . . Petitioners; 

Versus 

STATE OF PUNJAB . . Respondent. 

MUKHERJEA, C.J.— These 8 petitions under Article 32 of the Constitution raise 
identically the same points for consideration as are involved in Petition No. 652 of 
1954 just disposed of. The petitioners in these cases also purport to be printers, 
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publishers and sellers of text-books for various classes in the schools of Punjab and 
they complain of infraction of their fundamental rights under Article 19(l)(g) of the 
Constitution by reason of the various notifications issued by the State of Punjab in 
pursuance of their policy of nationalisation of text books. The learned counsel 
appearing in these cases have adopted in their entirety the arguments that have 
been advanced by Mr Pathak in Petition No. 652 of 1954 and no fresh or additional 
argument has been put forward by any one of them. This being the position the 
decision in Petition No. 652 of 1954 will govern these petitions also and they will 
stand dismissed but we would make no order as to costs. 


1 Commtmonwwealth and the Central Wool Committee v. Colonial Combing, Spinning and Weaving Co Ltd., 31 
CLR <121 

2 Vide Attorney-Gen era I for Victoria v. Commonwealth 52 CLR 533 
J MR 1951 Allahabad 257 


1950-2015, (DEBC Publishing Pvl. Lid., Lucknow. 
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1959 Supp (1) SCR 528:AIR 1959 SC 149:(1959) 35 ITR 190 

Appeal by Special Leave from the Order dated the 29th January 1958 of the 
Commissioner of Income Tax, Delhi & Rajasthan at New Delhi under Section 8-A 
(2) of the Taxation on Income (Investigation Commission) Act, 1947. 
BASHESHAR NATH. . . Appellant; 

Versus 

COMMISSIONER OF INCOME TAX DELHI & RAJASTHAN AND 
ANOTHER. . . Respondents. 

MODEL KNITTING INDUSTRIES LTD. ... Interveners. 

Civil Appeal No. 208 of 1958, decided on 19th day of November, 1958. 

Present: 

The Hon'ble the Chief Justice Sudhi Ranjan Das. 
the Hon'ble Justice N. H. bhagwati. 

The Hon'ble Justice Sudhanshu Kumar Das. 

The Hon'ble Justice J. L. Kapur. 

The Hon'ble Justice k. subba Rao. 

For the Appellant: Harnam Singh, Senior Advocate (Sadhu Singh, Advocate, with 
him). 

For the Respondents: M.C. Setalvad, Attorney-Genera! for India, C.K. Daphtary, 
Solicitor-General of India and B. Sen, Senior Advocate (R.H. Dhebar, Advocate, with 
them). 

For the Interveners: A. C. Mitra and B. P. Maheshwari, Advocates. 

The Judgments of the Court were delivered by 

das, C.J. — This appeal by special leave filed by one Shri Besheshar Nath hereinafter 
referred to as "the assessee" calls in question the validity of a settlement made 
under Section 8-A of the Taxation on Income (Investigation Commission) Act, 1947 
(30 of 1947), hereinafter referred to as "the Investigation Act". This Act, which came 
into force on May 1, 1947, by a notification issued by the Central Government under 
Section (1)(3) thereof, has had a short but chequered career, as will appear from the 
facts hereinafter stated. 

2. In order to appreciate the several questions canvassed before us it is necessary to 
refer to the provisions of the impugned Act. Section 3 authorised the Central 
Government to constitute an Income Tax Investigation Commission (hereinafter 
called the Commission) and imposed on it the following duties: 

"(a) to investigate and report to the Central Government on all matters relating to 
taxation on income, with particular reference to the extent to which the existing law 
relating to, and procedure for, the assessment and collection of such taxation is 
adequate to prevent the evasion thereof; 

(b) to investigate in accordance with the provisions of this Act any case or points in 
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a case referred to it under Section 5 and make a report thereon (including such 
interim reports as the Commission may think fit) to the Central Government in 
respect of all or any of the assessments made in relation to the case before the date 
of its report or interim report, as the case may be." 

We may skip over Section 4 which dealt with the composition of the Commission. 
Section 5, which is of importance was as follows: 

"5. (1) The Central Government may at any time before 30th day of June 1948 refer 
to the Commission for investigation and report any case or points in a case in which 
the Central Government has prima facie reasons for believing that a person has to a 
substantial extent evaded payment of taxation on income, together with such 
material as may be available in support of such belief, and may at any time before 
30th day of June 1948 apply to the Commission for the withdrawal of any case or 
points in a case thus referred, and if the Commission approves of the withdrawal, no 
further proceedings shall thereafter be taken by or before the Commission in respect 
of the case or points so withdrawn. 

(2) The Commission may, after examining the material submitted by the Central 
Government with reference to any case or points in a case and making such 
investigation as it considers necessary, report to the Central Government that in its 
opinion further investigation is not likely to reveal any substantial evasion of taxation 
on income and on such report being made the investigation shall be deemed to be 
closed. 

(3) No reference made by the Central Government under sub-section (1), at any 
time before 30th day of June, 1948 shall be called in question, nor shall the 
sufficiency of the material on which such a reference has been made be investigated 
in any manner by any court. 

(4) If in the course of investigation into any case or points in a case referred to it 
under sub-section (1), the Commission has reason to believe— 

(a) that some person other than the person whose case is being investigated has 
evaded payment of taxation on income, or 

( b ) that some points other than those referred to it by the Central Government in 
respect of any case also require investigation, 

it may make a report to the Central Government stating its reasons for such belief 
and, on receipt of such report, the Central Government shall, notwithstanding 
anything contained in sub-section (1), forthwith refer to the Commission for 
investigation the case of such other person or such additional points as may be 
indicated in that report." 

The date "30th day of June, 1948" appearing in sub-sections (1) and (3) was, by Act 
49 of 1948, substituted by the words "1st day of September, 1948". Section 6 set 
out the various powers conferred on the Commission and Section 7 prescribed the 
procedure of the Commission. It is not necessary to set out the various powers and 
the details of the procedure in extenso and it will suffice to say that they have been 
considered by this Court and pronounced to be much more drastic and harsh than 
the powers to be exercised and the procedure to be followed by the Income Tax 
Authorities acting under the provisions of the Indian Income Tax Act, 1922. The 
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relevant portions of Section 8 ran as follows: 

“8, (1) Save as otherwise provided in this Act, the materials brought on record shall 
be considered by all the three members of the Commission sitting together and the 
report of the Commission shall be in accordance with the opinion of the majority. 

(2) After considering the report, the Central Government shall by order in writing 
direct that such proceedings as it thinks fit under the Indian Income Tax Act, 1922, 
the Excess Profits Tax Act, 1940 or any other law, shall be taken against the person 
to whose case the report relates in respect of the income of any period commencing 
after 31st day of December 1938; and, upon such a direction being given, such 
proceedings may be taken and completed under the appropriate law notwithstanding 
the restrictions contained in Section 34 of the Indian Income Tax Act, 1922, or 
Section 15 of the Excess Profits Tax Act, 1940, or any other law and notwithstanding 
any lapse of time or any decision to a different effect given in the case by any 
Income tax authority or Income Tax Appellate Tribunal. 

(3) * * * 

(4) In all assessment or re-assessment proceedings taken in pursuance of a 
direction under sub-section (2), the findings recorded by the Commission on the 
case or on the points referred to it shall, subject to the provisions of sub-sections (5) 
and (6), be final; but no proceedings taken in pursuance of such direction shall be a 
bar to the initiation of proceedings under Section 34 of the Indian Income Tax Act, 
1922. 

(5) -(6) * * * 

(7) Notwithstanding anything to the contrary contained in this Act or in any other 
law, for the time being in force, any evidence in the case admitted before the 
Commission or an authorised official shall be admissible in evidence in any 
proceedings directed to be taken under sub-section (2). 

( 8 ) * * * 

Section 9 barred the jurisdiction of courts to call in question any act or proceeding of 
the Commission or any authorised official appointed under Section 6. Section 10 
gave power to the Central Government to make rules by notification in the Official 
Gazette. 

3. On July 22, 1948, the case of the assessee was referred to the Commission in the 
following terms: 

"Ministry of Finance (Revenue Division) New Delhi, 22nd July, 1948. 

Under Section 5(1) of the Taxation on Income (Investigation Commission) Act, 
1947, the cases of the following persons are hereby referred to the Investigation 
Commission for investigation and report, as the Central Government has prima facie 
reasons for believing that each such person has either alone or in combination with 
the other persons mentioned below, evaded payment of taxation on income to a 
substantial extent. The material available in support of such belief accompanies. 


No. 


Name 
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I 


E.P. 829/1 


Beshashar Nath and Co. 


829/2 


Lala Beshashar Nath, 


sd/- 

Pyare Lai, 

Deputy Secretary, 
Ministry of Finance 
(Revenue Division) 


The Secretary, Income Tax, 
Investigation Commission, 
New Delhi." 


It is not necessary to set out the annexures that accompanied this order. It Appears 
that the total wealth statement of the assessee was filed on November 10, 1948, 
and was forwarded to the authorised official. It also appears that from January 8, 
1949 to October 14, 1949 the authorised official was engaged in the collection of 
assessment records of the assessee from the territorial income tax offices and of 
materials from the Civil Supplies Directorate regarding the assessee. In the 
meantime by Section 33 of Act 67 of 1949 the following section was inserted in the 
Act as Section 8-A: 

"8-A. Settlement of cases under investigation. — (1) Where any person concerned in 
any case referred to or pending before the Commission for investigation applies to 
the Commission at any time during such investigation to have the case or any part 
thereof settled insofar as it relates to him, the Commission shall, if it is of opinion 
that the terms of the settlement contained in the application may be approved, refer 
the matter to the Central Government, and if the Central Government accepts the 
terms of such settlement, the Commission shall have the terms thereof recorded and 
thereupon the investigation, insofar as it relates to matters covered by such 
settlement, shall be deemed to be closed. 

(2) For the purpose of enforcing the terms of any settlement arrived at in pursuance 
of sub-section (1), the Central Government may direct that such proceedings as may 
be appropriate under the Indian Income Tax Act, 1922 (11 of 1922), the Excess 
Profits Tax Act, 1940 (15 of 1940) or any other law may be taken against the person 
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to whom the settlement relates, and in particular the provisions of the second 
proviso to clause (a) of sub-section (5) of Section 23, Section 24B, the proviso to 
sub-section 2 of Section 25-A, the proviso to sub-section 2 of Section 26 and 
Sections 44 and 46 of the Indian Income Tax Act, 1922 shall be applicable to the 
recovery of any sum specified in such settlement by the Income Tax Officer having 
jurisdiction to assess the person by whom such sum is payable as if it were income 
tax or an arrear of income tax within the meaning of those provisions. 

(3) Subject to the provisions of sub-section (6) of Section 8, any settlement arrived 
at under this section shall be conclusive as to the matters stated therein, and no 
person whose case has been so settled be entitled to reopen in any proceeding for 
the recovery of any sum under this section or in any subsequent assessment or 
reassessment proceeding relating to taxation on income or in any other proceeding 
before any court or other authority any matter which forms part of such settlement, 

(4) Where a settlement has been accepted by Government under sub-section (1), no 
proceedings under Section 34 of the Indian Income Tax Act, 1922 (XI of 1922) or 
under Section 15 of the Excess Profits Tax Act, 1940 (XV of 1940) shall be initiated 
in respect of the items of income covered by the settlement, unless the initiation of 
such proceedings is expressly allowed by the terms of the settlement." 

On July 5, 1949, the total wealth statement was received back from the authorised 
official. Our Constitution came into force on January 26, 1950. The order-sheet 
shows that the authorised official on May 26, 1950, issued a notice to the assessee 
fixing the hearing for June 10, 1950, which indicates that the authorised official was 
proceeding with the investigation set in motion by the reference of the assessee's 
case to the Commission. The assessee appears to have attended on June 6, 1950, 
with an application for extension of time which apparently was given. On September 
30, 1950, the assessee supplied certain statements of his firm. The entry in the 
order-sheet against the date October 31, 1950, shows that the assessee asked for 
further extension of time. There appears to be a hiatus of about 3 years and 
evidently nothing was done until June 9, 1953, when the authorised official fixed the 
hearing of the case on June 15, 1953. The authorised official submitted his interim 
report to the Commission on June 9, 1953. The assessee was examined on October 
9, 10 and 13, 1953, and the authorised official submitted his final report on October 
19, 1953. On January 30, 1954, notice was issued to the assessee to appear before 
the Commission on February 15, 1954. Presumably to get ready for the hearing the 
assessee, on February 5, 1954, asked for inspection of certain assessment orders 
concerning his case, for the return of his lease deed filed by him and a copy of the 
statement of one L. Kalidas and for production of certain documents before the 
Commission. The hearing, which had been fixed for February 15, 1954, was 
adjourned till March 4, 1954. Witness Kalidas was examined on March 4, 1954. On 
March 29, 1954, the assessee asked for a copy of the deposition given by the 
witness Durgadas before the Commission. After the evidence was closed notice was 
issued to the assessee on May 1, 1954, asking him to appear before the Commission 
on May 19, 1954. On that date the assessee attended, arguments were heard and 
orders were reserved. Learned counsel for the assessee states that at the close of the 
arguments on May 19, 1954, the Commission announced its view that the income, 
profits and gains that had escaped assessment in the hands of the assessee for the 
period beginning with April 1, 1939, and ending March 31, 1947, were the sum of Rs 
4,47,915, that the Commission also threw a hint that should the assessee accept the 
said finding he would be granted the benefit of a settlement on the lower 
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concessional basis of payment of 75% and a small penalty of Rs 14,064 and that in 
the circumstances the assessee had no other alternative than to make the best of 
the bad job by proposing a settlement under Section 8-A offering to pay Rs 3,50,000 
by way of tax and penalty. This sequence of events is amply borne out by paras 3 
and 4 of the settlement application filed by the assessee on May 20, 1954, a copy of 
which has been produced before us by the respondents. The Commission on May 24, 
1954, made a report under Section 8-A(l) to the Central Government that it was of 
opinion that the terms of settlement contained in the application might be approved. 
The Central Government having accepted the proposed settlement, the Commission 
had the terms thereof recorded. The Central Government by its Order C No. 74(9-IT) 
54 made on July 5, 1954, under Section 8-A(2) of the Investigation Act directed 
that demand notice in accordance with the said terms be served immediately by the 
Income Tax Officer and that all such other proceedings under the Indian Income Tax 
Act or other law as may be necessary be taken with a view to enforce the payment of 
the demand and that the entire sum of Rs 3,50,000 be demanded in one sum. It 
appears, however, that the assessee was allowed to make payments by instalments 
of Rs 5000, per month. 

4. In the meantime on May 28, 1954, this Court delivered judgment in Suraj Mall 
Mohta and Co. v. A.V. Visvanatha Sastri L . In that case in the course of investigation 
of the case of Messrs. Jute and Gunny Brokers Ltd. which had been referred to the 
Commission under Section 5(1) of the Investigation Act, it was alleged to have been 
discovered by the Commission that Suraj Mall Mohta and Co. had made large profits 
which they had not disclosed and had thus evaded taxation. A report to that effect 
having been made on August 28,1953, by the Commission to the Central 
Government under Section 5(4) of the Investigation Act the Central Government on 
September 9, 1953, referred the case against Suraj Mall Mohta and Co. to the 
Commission under the provisions of Section 5 (4). On September 15, 1953, the 
Commission notified Suraj Mall Mohta and Co. that their cases had been referred for 
investigation and called upon them to furnish certain materials, details of which 
were set out in annexure to the petition. On April 12, 1954, Suraj Mall Mohta and Co. 
filed a petition under Article 32 of the Constitution asking for an appropriate writ 
restraining the Commission from taking any action on the ground that the provisions 
of the Investigation Act had become void being discriminatory in character. By that 
judgment this Court held that both Section 34 of the Indian Income Tax Act, 1922 
as it then stood, and sub-section (4) of Section 5 of the Investigation Act dealt with 
persons who had similar characteristics of being persons who had not truly disclosed 
their income and had evaded payment of tax on their income but that as the 
procedure prescribed by the Investigation Act was substantially more prejudicial 
than the procedure under the Indian Income Tax Act, 1922, sub-section (4) of 
Section 5 and the procedure prescribed by the Investigation Act, insofar as it 
affected persons proceeded against under that sub-section was a piece of 
discriminatory legislation which offended the provisions of Article 14 of the 
Constitution and was, therefore, void and unenforceable. 

5. Sub-section (4) of Section 5 of the Investigation Act having been declared void. 
Parliament passed the Indian Income Tax Amendment Act (33 of 1954) amending 
Section 34 of the Indian Income Tax Act, 1922. Paradoxical as it may seem, the 
result of this amendment was that persons who originally fell only within the ambit 
of Section 5(1) of the Investigation Act and formed a distinct class of substantial tax 
evaders also came within the amended Section 34 of the Indian Income Tax Act, 
1922. The position after the amendment, therefore, was that the Income Tax 
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Officers could pick out some of these persons and refer their cases under Section 5 
(1) of the Investigation Act and thereby subject them to the drastic and harsh 
procedure of that Act, while they could deal with other persons similarly situate 
under Section 34 as amended and apply to them the comparatively more beneficial 
procedure laid down in the Indian Income Tax Act, 1922, Promptly several 
applications were made under Article 32 of the Constitution complaining that after 
the amendment of Section 34 of the Indian Income Tax Act, Section 5(1) of the 
Investigation Act became discriminatory in that the persons falling within it could be 
dealt with under the drastic, prejudicial and harsh procedure prescribed by the 
Investigation Act, while other persons similarly situate and belonging to the same 
category could at the whim or pleasure of the Income Tax Authorities be proceeded 
against under the more beneficial procedure prescribed under the Indian Income Tax 
Act. All those applications were disposed of by a common judgment reported as 
Shree Meenakshi Mills Ltd. v. Sri A. V. Visvanatha Sastri This Court held that 
Section 34 of the Income Tax Act, as amended by the Indian Income Tax 
Amendment Act, 1954 (33 of 1954), operated on the same field as Section 5(1) of 
the Investigation Act, and, therefore. Section 5(1) had become void and 
unenforceable as the procedure applied to persons dealt with thereunder became 
discriminatory in character. It should be noted that in none of those petitions 
disposed of by that judgment had any assessment been made under the 
Investigation Act and this Court only prohibited further proceedings before the 
Commission under the Investigation Act. The assessee-appeilant now before us who 
had entered into a settlement under Section S of the Investigation Act and had been 
assessed in accordance with the terms of the settlement continued to pay the tax by 
monthly instalments of Rs 5000 as before. 


6. Finally on December 20, 1955, came the decision of this Court in M.CT. Muthiah v. 

CT7^. In that case the Central Government had under Section 5(1) of the 
Investigation Act referred the case to the Commission. The Commission after holding 
an enquiry recorded its findings and held that an aggregate sum of Rs 10,07,322-4- 
3 represented the undisclosed income during the period under investigation. The 
Commission having submitted its report to the Central Government, the latter acting 
under Section 8(2) of the Investigation Act directed that appropriate action under 
the Indian Income Tax Act, 1922 be taken against that assessee with a view to 
assess or re-assess the income which had escaped assessment for the period 1940- 
41 to 1948-49. The Income Tax Officer accordingly issued notices and made the re¬ 
assessment for the years 1940-41, 1941-42 and 1943-44 to 1948-49 based upon 
the finding of the Commission, which was treated as final and conclusive. These 
assessment orders were served on that assessee. There was, however, no re¬ 
assessment order for the year 1942-43. In regard to the assessment orders which 
had been served the assessee concerned applied to the Commissioner of Income Tax 
under Section 8(5) of the Investigation Act for reference to the High Court on 
questions of law arising out of those re-assessment orders. During the pendency of 
those proceedings the assessee, in that case on December 6, 1954, filed a petition 
contending that the provisions of the Investigation Act were illegal, ultra vires and 
unconstitutional. The majority of this Court held that different persons, though 
falling under the same class or category of substantial evaders of income tax, were 
being subjected to different procedures, one a summary and drastic procedure and 
the other the normal procedure which gave to the assessees various rights which 
were denied to those who were specially treated under the Procedure prescribed by 
the Investigation Act and, therefore, the assessments made under Section 8(2) were 
void and unenforceable. That was a case of assessment under Section 8(2) in 


I 


I 










/ 


SCC“ 

HMKlTOBlf 

(At iiriif •mwf u /n imW 
1 ^* Hl*»**'* 11^ 


SCC Online Web Edition, Copyright © 2015 
Page 8 Thursday. July 9, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 



invitum after an investigation under the Investigation Act. The assessee-appellant 
before us, who had at the end of the investigation entered into a settlement and 
been assessed in accordance with the terms of such settlement, however, went on 
making payments in discharge of the balance due under the terms of settlement 
right up to September 8, 1957, when he made the last payment of Rs 8000 bringing 
the aggregate payment up to Rs 1,28,000. 

7. In the meantime the Income Tax Officer had sent a certificate requesting the 
Collector of Delhi for the recovery of the balance due by the assessee under the 
settlement. In execution of that certificate some of the properties belonging to the 
assessee situated in Dharamsalla and Hissar were attached. On December 27, 1957, 
the assessee made an application to the Income Tax Commissioner. After pointing 
out that between July 5, 1954, and December 27, 1957, the petitioner had paid in 
all Rs 1,28,000 towards the discharge of his liability under the settlement and 
referring to the decisions of this Court in Suraj Mall Mohta's case- and Muthia's case~ 
the assessee submitted that the settlement under Section 8-A of the Investigation 
Act had no force and did not bind the petitioner and that the settlement had been 
made under the pressure of the situation and in view of the coercive machinery of 
the Investigation Act and that from either point of view the settlement was not 
binding. His contention was that when Section 5(1) of the Investigation Act had 
been held unconstitutional the settlement under Section 8-A could not be enforced, 
for the foundation of the proceedings under Section 8-A was the reference under 
Section 5(1) and the foundation having crumbled down the superstructure must fall 
with it. Under the circumstances the assessee submitted that the attached 
properties be released and the amount already recovered under the settlement be 
refunded. On January 29, 1958 the Income Tax Commissioner sent the following 
communication to the assessee: 

No. L-228(1)/54-55/17590 

Office of the Commissioner of Income Tax, Delhi and Rajasthan, New Delhi. 

Dated, New Delhi 29th January, 1958. 

Shri Besheshar Nath, 

9, Barakhamba Road, 

New Delhi. 

Dear Sir, 

Sub: Taxation on Income (Investigation Commission) Act, 1947— Order u/s 8-A(2) 
— Your petition dated 27th December, 1957. With reference to your petition dated 
27th December, 1957 regarding the settlement arrived at under Section 8-A(2) of 
the Taxation on Income (Investigation Commission) Act, 1947. I am to inform you 
that the settlement is valid and binding on you. 

2. You are, therefore, requested to make good arrears of instalments which you have 
not paid recently by 5th February, 1958 and also to continue making the payments 
in accordance with the instalments scheme agreed to, failing which the recovery 
proceedings will be vigorously pursued through the usual recovery channels. 

Yours faithfully. 


i 
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sd/- 

S.K. Gupta, 

Commissioner of Income Tax, 

; Delhi & Rajasthan, New Delhi. 

Being aggrieved by the above decision the assessee thereupon moved this Court and 
obtained special leave to appeal against that order. The appeal has now come up for 
final disposal before us. 

8. It may be mentioned here that as the respondents are anxious to have the 
matters of controversy raised in this appeal decided and set at rest by a decision of 
this Court, the respondents, for the purposes of this appeal, have not insisted on 
their objection that an appeal does not lie under Article 136 of the Constitution 
i against an order of the Commissioner of Income Tax. Learned counsel for the 
assessee also has not pressed his claim for refund of the amounts already paid and 
! has pressed the appeal regarding the balance that remains to be paid under the 
settlement which is characterised as invalid. Model Knitting Industries Ltd. which 
has a case pending in the High Court of Calcutta where the same questions as are in 
issue in the appeal before us, are also in issue has been permitted to intervene and 
we have heard counsel appearing for that intervener. 


9. In view of the three decisions referred to above learned Attorney-General does not 
seriously contend that the powers conferred on the Commissioner by Section 6 and 
the procedure laid down by Section 7 of the Investigation Act are not discriminatory, 
but what he urges is that none of the said decisions has held that Section 5(1) is 
wholly void and inoperative. He says that Section 5(1) only authorises the Central 
Government to refer certain cases to the Commission. Upon such a reference two 
lines of procedure are clearly indicated by the Investigation Act, namely, (i) that an 
investigation may be held in invitum following the procedure prescribed and 
exercising the powers conferred by the Investigation Act and (2) that a settlement 
may be made under Section 8-A. If the first procedure is followed and an 
assessment is made under Section 8(2) such assessment will undoubtedly be invalid 
as has been held in Muthiah case-, but if on a case being referred the settlement 
procedure is followed then the consequential order of assessment under Section 8-A 
cannot be questioned. We are unable to accept this line of argument as permissible 
in view of the provisions of the Investigation Act. It will be recalled that when the 
case of the assessee was referred to the Commission under Section 5(1) on July 22, 
1948, there was no provision for settlement in the Act at all. Therefore, that 
reference, when it was made, consigned the assessee to the only procedure of 
investigation that was then prescribed by the Act. In the next place it should be 
remembered that after Section 8-A was added in the Investigation Act by Section 33 
of Act 67 of 1949 an authorised official was appointed under Section 6(3) to 
investigate the affairs of the assessee and to examine the books and to interrogate 
any person or obtain any statement from any person and under sub-section (4) the 
authorised official was empowered to exercise the same powers as had been vested 
in the Commission under sub-sections (1) and (2) of Section 6. Further, by its own 
terms Section 8-A made it clear that the person concerned in any case referred to 
the Commission for investigation might apply to the Commission at any time during 
such investigation to have the case settled. Therefore this provision for settlement 
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was an integral part of the entire investigation procedure. It was not a separate or 
independent procedure apart from the investigation procedure. It is true that there 
was nothing to prevent the assessee from straightaway making a proposal for 
settlement before any actual step towards investigation was taken by the Income 
Tax Authorities, but before the Commission could refer the proposal for settlement to 
the Centra! Government it had to be satisfied that the terms of settlement contained 
in the application were such as might be approved. For the purpose of satisfying 
itself the Commission had obviously to go into the facts either by itself or through an 
authorised official and to consider the materials collected by the authorised official 
and in the process of doing so had to hold an investigation of some sort and that 
investigation had necessarily to be made in accordance with the procedure 
prescribed by the Investigation Act itself. It is, therefore, not correct to say that 
there could be a proceeding for settlement without any investigation at all. In our 
opinion Section 8-A did not provide for a separate procedure at all. When a case was 
referred under Section 5(1) it was really for investigation and a settlement was 
something which could crop up in the process of that investigation just as in the 
course of a suit parties may arrive at some compromise. In recording the 
compromise and passing a judgment in accordance with the compromise thereof, 
the court exercises the same jurisdiction as it exercises in entertaining and disposing 
of the suit itself. Likewise in entertaining a proposal for settlement the Commission 
exercised its jurisdiction of investigation under Section 5, followed the procedure 
prescribed by Section 7 and exercised all its powers under Section 6. As already 
stated the language of Section 8-A itself shows that a settlement can be proposed 
only during such investigation. In our judgment, therefore, the contention of the 
learned Attorney-General that the Investigation Act prescribed, two procedures is 
not well founded. 

10. Learned Attorney-General then points out that the Investigation Act was a pre- 
Constitution Act and that before the commencement of the Constitution when there 
was no such thing as a fundamental right, its provisions could not be questioned 
however discriminatory the procedure may have been. He urges that after the 
commencement of the Constitution the assessee has not been subjected to the 
coercive procedure laid down by the Investigation Act, but voluntarily proposed a 
settlement which was accepted by the Central Government on the recommendation 
of the Commission. In that situation he was in the same position as Qasim Razvi had 
been in and the observations to be found in the judgment of Mukherjea, J. who 
delivered the majority judgment in Syed Qasim Razvi v. State of Hyderabad case 1 . 
applied to the present appeal. We do not think it is necessary, for the purpose of this 
appeal, to go minutely into the facts of Qasim Razvi case- with reference to which 
the observations relied on had been made, or to analyse the correctness of the 
reasoning adopted in that case, for that can only be done by a larger Bench. We are 
definitely of opinion, however, that the observations made in the majority judgment 
should not be extended but must be kept strictly confined to the special facts of that 
case. In our judgment those observations have no application to the facts of the 
present appeal before us, for here even after the commencement of the Constitution, 
the process of investigation continued in that the authorised official went on 
collecting materials by following the procedure prescribed by Section 7 and 
exercising the powers conferred on him by Section 6 of the Investigation Act. 

11. The last argument advanced by the learned Attorney-General is that if there had 
been a breach of the assessee's fundamental right by subjecting him to a 
discriminatory procedure laid down in the Investigation Act, the assessee, by 
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voluntarily entering into a settlement, must be taken to have waived such breach 
and cannot now be permitted to set up his fundamental right. Immediately two 
questions arise for consideration, namely, (1) whether the assessee could waive the 
breach of the fundamental right in question and (2) whether in the facts and. 
circumstances of this case he had actually done so. 

Re (1) 

12. In Behram Khurshed Pesikaka v. State of Bombay 5 - there was general discussion 
whether a fundamental right could be waived. At p. 638 Venkatarama Aiyar, J. 
observed: 

"The question is, what is the legal effect of a statute being declared unconstitutional. 
The answer to it depends on two considerations,— firstly, does the constitutional 
prohibition which has been infringed affect the competence of the legislature to 
enact the law or does it merely operate as a check on the exercise of a power which 
is within its competence; and secondly, if it is merely a check, whether it is enacted 
for the benefit of individuals or whether it is imposed for the benefit of the general 
public on grounds of public policy. If the statute is beyond the competence of the 
legislature, as for example, when a State enacts, a law which is within the exclusive 
competence of the Union, it would be a nullity. That would also be the position when 
a limitation is imposed on the legislative power in the interests of the public, as, for 
instance, the provisions in Chapter XIII of the Constitution relating to inter-State 
trade and commerce. But when the law is within the competence of the legislature 
and the unconstitutionality arises by reason of its repugnancy to provisions enacted 
for the benefit of individuals, it is not a nullity but is merely unenforceable. Such an 
unconstitutionality can be waived and in that case the law becomes enforceable. In 
America this principle is well settled. (Vide Cooley on Constitutional Limitations, Vol. 
I, pp. 368 to 371; Willis on Constitutional Law at pp. 524, 531, 542 and 558; 
Rottschaefer on Constitutional Law at pp. 28 and 29-30)." 

After referring to three decisions of the American Supreme Court which are also now 
relied on by the learned Attorney-General, the learned Judge concluded as follows: 

"The position must be the same under our Constitution when a law contravenes a 
prescription intended for the benefit of individuals. The rights guaranteed under 
Article 19(l)(f) are enacted for the benefit of owners of properties and when a law is 
found to infringe that provision, it is open to any person whose rights have been 
infringed to waive it and when there is waiver there is no legal impediment to the 
enforcement of the law. It would be otherwise if the statute was a nullity; in which 
case it can neither be waived nor enforced. If then the law is merely unenforceable 
and can take effect when waived it cannot be treated as non est and as effaced out 
of the statute book. It is scarcely necessary to add that the question of waiver is 
relevant to the present controversy not as bearing on any issue of fact arising for 
determination in this case but as showing the nature of the right declared under 
Article 19(l)(0 and the effect in law of a statute contravening it." 

When the case came up before the Court on review Mahajan, C.J., with the 
concurrence of Mukherjea, Vivian Bose, and Ghulam Hassan, JJ. said at p. 653: 

"In our opinion, the doctrine of waiver enunciated by some American Judges in 
construing the American Constitution cannot be introduced in our Constitution 
without a fuller discussion of the matter. No inference in deciding the case should 
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have been raised on the basis of such a theory. The learned Attorney-General when 
questioned about the doctrine did not seem to be very enthusiastic about it. Without 
finally expressing an opinion on this question we are not for the moment convinced 
that this theory has any relevancy in construing the fundamental rights conferred by 
Part III of our Constitution. We think that the rights described as fundamental rights 
are a necessary consequence of the declaration in the preamble that the people of 
India have solemnly resolved to constitute India into a sovereign democratic 
republic and to secure to all its citizens justice, social, economic and political; liberty 
of thought, expression, belief, faith and worship; equality of status and of 
opportunity. These fundamental rights have not been put in the Constitution merely 
for individual benefit, though ultimately they come into operation in considering 
individual rights. They have been put there as a matter of public policy and the 
doctrine of waiver can have no application to provisions of law which have been 
enacted as a matter of constitutional policy. Reference to some of the articles, inter 
alia, Articles 15(1), 20, 21 makes the proposition quite plain. A citizen cannot get 
discrimination by telling the State "You can discriminate", or get convicted by 
waiving the protection given under Articles 20 and 21." 

On that occasion one of us preferred not to express any opinion on this subject and 
said at p. 670: 

"In coming to the conclusion that I have, 1 have in a large measure found myself in 
agreement with the views of Venkatarama Aiyar, J. on that part of the case. I, 
however, desire to guard myself against being understood to agree with the rest of 
the observations to be found in his judgment, particularly those relating to waiver of 
unconstitutionality, the fundamental rights being a mere check on legislative power 
or the effect of the declaration under Article 13(1) being "relatively void". On those 
topics I prefer to express no opinion on this occasion." 

It will, however, be noticed that the observations of the learned Judges made in that 
case did not relate to the waiver of a breach of the fundamental right under Article 
14. 

13 . The fundamental right, the breach whereof is complained of by the assessee, is 
founded on Article 14 of the Constitution. The problem, therefore, before us is 
whether a breach of the fundamental right flowing from Article 14 can be waived. 
For disposing of this appeal it is not necessary for us to consider whether any of the 
other fundamental rights enshrined in Part III of our Constitution can or cannot be 
waived. We take the view that this Court should not make any pronouncement on 
any question which is not strictly necessary for the disposal of the particular case 
before it. We, therefore, confine our attention to Article 14 and proceed to discuss 
the question on that footing. 

14 . Article 14 runs as follows: — 

"The State shall not deny to any person equality before the law or the equal 
protection of the laws within the territory of India." 

It is the first of the five articles grouped together under the heading "Right to 
Equality". The underlying object of this article is undoubtedly to secure to all 
persons, citizens or non-citizens, the equality of status and of opportunity referred to 
in the glorious Preamble of our Constitution. It combines the English doctrine of the 
rule of law and the equal protection clause of the 14th Amendment to the American 
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Federal Constitution which enjoins that no State shall "deny to any person within its 
jurisdiction the equal protection of the laws". There can, therefore, be no doubt or 
dispute that this article is founded on a sound public policy recognised and valued in 
all civilised States. Coming then to the language of the article it must be noted, first 
and foremost that this article is, in form, an admonition addressed to the State and 
does not directly purport to confer any right on any person as some of the other 
articles e.g. Article 19, do. The obligation thus imposed on the State, no doubt, 
enures for the benefit of all persons, for, as a necessary result of the operation of 
this article, they all enjoy equality before the law. That is, however, the indirect, 
though necessary and inevitable, result of the mandate. The command of the article 
is directed to the State and the reality of the obligation thus imposed on the State is 
the measure of the fundamental right which every person within the territory of 
India is to enjoy. The next thing to notice is that the benefit of this article is not 
limited to citizens, but is available to any person within the territory of India. In the 
third place it is to be observed that, by virtue of Article 12, "the State" which is, by 
Article 14, forbidden to discriminate between persons includes the Government and 
Parliament of India and the Government and the legislature of each of the States 
and all local or other authorities within the territory of India or under the control of 
the Government of India. Article 14, therefore, is an injunction to both the legislative 
as well as the executive organs of the State and the other subordinate authorities. 
As regards the legislative organ of the State, the fundamental right is further 
consolidated and protected by the provisions of Article 13. Clause (1) of that article 
provides that all laws in force in the territories of India immediately before the 
commencement of the Constitution, insofar as they are inconsistent with the 
provisions of Part III shall, to the extent of the inconsistency be void. Likewise 
clause (2) of this article prohibits the State from making any law which takes away 
or abridges the rights conferred by the same Part and follows it up by saying that 
any law made in contravention of this clause shall, to the extent of the 
contravention, be void. It will be observed that, so far as this article is concerned, 
there is no relaxation of the restriction imposed by it such as there are in some of 
the other articles e.g. Article 19 clauses (2) to (6). Our right to equality before the 
law is thus completely and without any exception secured from all legislative 
discrimination. It is not necessary, for the purpose of this appeal to consider whether 
an executive order is a “law" within the meaning of Article 13, for even without the 
aid of Article 13 our right to the equal protection of the law is protected against the 
vagaries, if any, of the executive Government also. In this connection the 
observations of Lord Atkin in Eshugbayi Eleko v. Officer Administering the 
Government of Nigeria- are apposite. Said His Lordship at p. 670 that in accordance 
with British jurisprudence no member of the executive can interfere with the liberty 
or property of a British subject except when he can support the legality of his act 
before a court of justice. That apart, the very language of Article 14 of the 
Constitution expressly directs that "the State", which by Article 12 includes the 
executive organ, shall not deny to any person equality before the law or the equal 
protection of the law. Thus Article 14 protects us from both legislative and executive 
tyranny by way of discrimination, 

15 . Such being the true intent and effect of Article 14 the question arises, can a 
breach of the obligation imposed on the State be waived by any person? In the face 
of such an unequivocal admonition administered by the Constitution, which is the 
supreme law of the land, is it open to the State to disobey the constitutional 
mandate merely because a person tells the State that it may do so? If the 
Constitution asks the State as to why the State did not carry out its behest, will it be 
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any answer for the State to make that "true, you directed me not to deny any person 
equality before the law, but this person said that I could do so, for he had no 
objection to my doing it". I do not think the State will be in any better position than 
the position in which Adam found himself when God asked him as to why he had 
eaten the forbidden fruit and the State's above answer will be as futile as was that of 
Adam who pleaded that the woman had tempted him and so he ate the forbidden 
fruit. It seems to us absolutely clear, on the language of Article 14 that it is a 
command issued by the Constitution to the State as a matter of public policy with a 
view to implement its object of ensuring the equality of status and opportunity 
which every welfare State, such as India, is by her Constitution expected to do and 
no person can, by any act or conduct, relieve the State of the solemn obligation 
imposed on it by the Constitution. Whatever breach of other fundamental right a 
person or a citizen may or may not waive, he cannot certainly give up or waive a 
breach of the fundamental right that is indirectly conferred on him by this 
constitutional mandate directed to the State. 

16 . The learned Attorney-General has relied on various passages in textbooks 
written by well known and eminent writers e.g. Cooley, Willoughby, Willis and 
Rottschaefer and on eight American decisions. In considering the statements of law 
made by American writers and Judges the following observations of Patanjali Sastri, 
C.J. in State of Travancore-Cochin v. Bombay Co. Ltd. 1 should constantly be borne in 
mind: 


"These clauses are widely different in language, scope and purpose and a varying 
body of doctrines and tests have grown around them interpreting, extending or 
restricting, from time to time, their operation and application in the context of the 
expanding American commerce and industry, and we are of opinion that not much 
help can be derived from them in the solution of the problems arising under Article 
286 of the Indian Constitution." 


(See also State of Bombay v. R.M.D. Chamarbaugwala ^.) The American authorities 
cited by the Attorney-General relate to waiver of obligations under a contract, of the 
deprivation of right to property without due process of law or of the constitutional 
right to trial by jury and the like. They have no bearing on the question of the waiver 
of the equal protection clause of the 14th Amendment which, like our Article 14, is a 
mandate to the State. It is significant that no American decision is forthcoming 
which upholds the waiver of the breach of that clause. When a case of breach of any 
of the fundamental rights akin to what are dealt with in the American authorities will 
come before us it will, then be the time for us to discuss those authorities and to 
consider their applicability in the matter of the interpretation of the corresponding 
provisions of our Constitution. For the moment we prefer to confine our observations 
to a consideration of waiver of the breach of the fundamental right under Article 14. 

17 . Learned Attorney-General has relied on three decisions of this Court: (i) 
Laxmanappa Hanumantappa Jamkhandi v. Union of India-, (2) Dewan Bahadur Seth 
Gopal Das Mohta v. Union of India m and (3) Baburao Narayanrao Sanas v. Union of 

India 11 in support of his thesis that a breach of Article 14 may well be waived by a 
person. In none of those cases, ail of which were disposed of on the same day 
(October 21, 1954) was the question of waiver specifically or seriously discussed. As 
learned counsel appearing for the intervener points out, the first of the above 
mentioned cases proceeded on the footing that as Article 265 was not a fundamental 
right conferred by Part III, it could not be enforced under Article 32. Learned counsel 
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for the intervener further submitted that the decision in the 2nd case mentioned 
above could also be explained on that basis and on the further ground that 
proceeding under Article 32 was not intended to be used for obtaining relief against 
the voluntary action of a person and that appropriate remedy for recovery of money 
lay in a suit. The decision in the 3rd case proceeded on the same basis and did not 
carry the matter any further. It is impossible to treat any of those decisions as 
representing the considered opinion of this Court on the question of waiver of a 
breach of the fundamental right under Article 14 of the Constitution. Reference was 
also made by the learned Attorney-General to the decision of a Single Judge of the 
Allahabad High Court in Subedar v. State— where it was held that Article 20(3} 
conferred merely a privilege and that such privilege could always be waived. It was 
overlooked that if a person voluntarily answered any question then there was no 
breach of his fundamental right at all, for the fundamental right is that a person 
shall not be compelled to incriminate himself. That case, therefore, is not a case of 

waiver at all. The case of Pakhar Singh v. State~ is also, for the same reason, not a 
case of waiver. 

Re (2) 

! 18. The answer to this question depends upon facts which have not been properly 

investigated. The appeal is against the order of the Income Tax Authorities which 
order makes no reference to the plea of waiver. Further the filing of the statements 
of case having been dispensed with, we have not had the benefit of the statement of 
facts on which this plea is said to be founded. The view taken on Question (1), 
however, relieves us of the necessity of going into this question. 

19 . On a consideration of the nature of the fundamental right flowing from Article 
14, we have no doubt in our mind that it is not for a citizen or any other person who 
benefits by reason of its provisions to waive any breach of the obligation on the part 
of the State. We are, therefore, of the opinion that this appeal should be accepted, 
the order of the Income Tax Commissioner Delhi dated January 29, 1958 should be 
set aside and all proceedings now pending for implementation of the order of the 
Union Government dated July 5, 1954 should be quashed and that the assessee- 
appeliant should get the costs of this appeal. 
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Bhagwati, 3 .— I agree with the reasoning adopted and the conclusion reached in 
the judgments prepared by My Lord the Chief Justice and my Brother S.K. Das, J. in 
regard to the ultra vires character of the proceedings adopted under Section 8-A of 
the Taxation on Income (Investigation Commission) Act 1947 (30 of 1947) and the 
void character of the settlement reached thereunder. As regards the parts of the 
judgments which deal with the question whether a fundamental right guaranteed by 
the Constitution can be waived at all, I find myself in agreement with the judgment 
prepared by my Brother Subba Rao, J. and am of the opinion that it is not open to a 
citizen to waive the fundamental rights conferred by Part III of the Constitution. 

2. The question of waiver came to be argued before us in this way. If the 
proceedings and the settlement under Section 8-A of the Act were void as aforesaid, 
the respondent contended that the appellant had waived the fundamental right 
enshrined in Article 14 of the Constitution and was therefore not entitled to 
challenge the settlement. This was only by way of reply to the contention of the 
aDDeliant and was not set out in proper details in anv affidavit filed on behalf of the 
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respondent. The learned Attorney-General, however, relied upon the application 
made by the appellant before the Investigation Commission and the contents 
thereof as also the payments made by the appellant from time to time both before 
and after the pronouncement of our decision in M.Ct. Muthiah v. CIT— in order to 
support this plea of waiver and the arguments before us proceeded on that basis. No 
objection was taken by either of the parties before us to the issue of waiver being 
decided on such materials and the question was argued at considerable length 
before us. The arguments moreover extended to the whole field of fundamental 
rights and were not confined to Article 14 only. We, therefore, see no reason why we 
should refrain from pronouncing our opinion on that question. 

3 . The Preamble to our Constitution, Article 13 and the language in which the 
fundamental rights have been enacted lead to one conclusion and one conclusion 
only that whatever be the position in America, no distinction can be drawn here, as 
has been attempted in the United States of America, between the fundamental 
rights which may be said to have been enacted for the benefit of the individual and 
those enacted in public interest or on grounds of public policy. Ours is a nascent 
democracy and situated as we are, socially, economically, educationally and 
politically, it is the sacred duty of the Supreme Court to safeguard the fundamental 
rights which have been for the first time enacted in Part III of our Constitution. The 
limitations on those rights have been enacted in the Constitution itself e.g. in 
Articles 19, 33 and 34. But unless and until we find the limitations on such 
fundamental rights enacted in the very provisions of the Constitution, there is no 
justification whatever for importing any notions from the United States of America or 
the authority of cases decided by the Supreme Court there in order to whittle down 
the plenitude of the fundamental rights enshrined in Part III of our Constitution. 

4 . The genesis of the declaration of fundamental rights in our Constitution can be 
traced to the following passage from the Report of the Nehru Committee (1928): 

"Canada, Australia and South Africa have no declaration of rights in their 
Constitutions but there are various articles to be found in the Constitution of the 
Irish Free State which may properly be grouped under the general head 
"fundamental rights". The reason for this is not far to seek. Ireland is the only 
country where the conditions obtaining before the treaty were the nearest approach 
to those we have in India. The first concern of the people of Ireland was, as indeed it 
is of the people of India today, to secure fundamental rights that have been denied 
to them. The other dominions had their rise from earlier British settlements which 
were supposed to have carried the law of England with them. Ireland was taken and 
kept under the rule of England against her own will and the acquisition of dominion 
status by her became a matter of treaty between the two nations. We conceive that 
the constitutional position in India is very much the same. That India is a 
dependency of Great Britain cannot be denied. That position can be altered in one of 
two ways — force or mutual consent. It is the latter in furtherance of which we ore 
called upon to recommend the principles of a Constitution for India. In doing so it is 
obvious that our first care should be to have our fundamental rights guaranteed in a 
manner which will not permit their withdrawal under any circumstances." 

5 . At the Round Table Conference that preceded the making of the Government of 
India Act, 1935, therefore, the Indian leaders pressed for a Bill of Rights in the 
proposed Constitution Act, in order to bind the administration with certain 
declarations of individual rights. This was, however, rejected by the Simon 
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Commission with these observations: 

"We are aware that such provisions have been inserted in many Constitutions, 
notably in those of the European States formed after the war. Experience, however, 
has not shown them to be of any great practical value. Abstract declarations are 
useless unless there exist the will and means to make them effective." 


6. The framers of our Constitution however followed the American view represented 
by the famous words of Jefferson in preference to that expressed by the Simon 
Commission: 

"The inconveniences of the declaration are, that it may cramp Government in its 
useful exertions. But the evil of this is short-lived, moderate and reparable. The 
inconveniences of the want of a declaration are permanent, afflictive and irreparable. 
They are in constant progression from bad to worse. The executive in our 
Governments is not the sole, it is scarcely the principal object of my jealousy. The 
tyranny of the legislatures is the most formidable dread...." (Vide Basu's 
Commentary on the Constitution oh India, Vol. 1, p. 74.) 

and incorporated the fundamental rights in Part III of our Constitution. 

7 . The object sought to be achieved was as the Preamble to the Constitution states 
"to secure to ail its citizens: JUSTICE, social, economic and political; LIBERTY of 
status and of opportunity; and to promote among them all FRATERNITY assuring the 
dignity of the individual and the unity of the Nation": and Article 13 provided: 

"13. (1) All laws in force in the territory of India immediately before the 
commencement of this Constitution, insofar as they are inconsistent with the 
provisions of this Part, shall, to the extent of such inconsistency, be void. 

(2) The State shall not make any law which takes away or abridges the rights 
conferred by this Part and any law made in contravention of this clause shall, to the 
extent of the contravention, be void...." 

"Laws in force" were defined in Article 13(3) to include: 

"Laws passed or made by a legislature or other competent authority in the territory 
of India before the commencement of this Constitution and not previously repealed, 
notwithstanding that any such law or any part thereof may not be then in operation 
either at all or in particular areas." 

and they were declared void, insofar as they were inconsistent with the provisions of 
this Part, to the extent of such inconsistency. As regards laws to be enacted after the 
commencement of the Constitution, the State, in the wider significance of the term 
as including "the Government and Parliament of India and the Government and the 
legislature of each of the States and all local or other authorities within the territory 
of India or under the control of the Government of India" (vide Article 12) was 
enjoined not to make any law which takes away or abridges the rights conferred by 
this Part and any law made in contravention of this clause was to the extent of the 
contravention declared void. It will be seen that the prohibition was thus effective 
both against past laws as well as future laws and both were equally void insofar as 
they were "inconsistent with" or in "derogation of" the fundamental rights enshrined 
in Part III of the Constitution. No distinction was made between the past laws and 
future laws in this respect and they were declared void to the extent of the 
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inconsistency or the extent of the contravention as the case may be, leaving the 
unoffending parts thereof untouched. 


S. It will be also seen that under Article 13(2) an admonition was administered to 
the State not to enact any law which takes away or abridges the rights conferred by 
this Part and the obligation thus imposed on the State enured for the benefit of all 
citizens of Bharat alike in respect of all the fundamental rights enacted in Part III of 
the Constitution. No distinction was made in terms between the fundamental rights 
said to have been enacted for the benefit of the individual and those enacted in the 
public interest or on grounds of public policy. 

9. The question then arises whether a breach of the obligation thus imposed on the 
State can be waived by a citizen. To borrow the words of my Lord the Chief Justice 
"In the face of such unequivocal admonition administered by the Constitution, which 
is the supreme law of the land, is it open to the State to disobey the constitutional 
mandate merely because a citizen told the State that it may do so? If the 
Constitution asks the State as to why the State did not carry out its behest, will it be 
any answer for the State to make that "True, you directed me not to take away or 

: abridge the rights conferred by this Part, but this citizen said that I could do so, for 

he had no objection to my doing so". I do not think the State will be in any better 
position than the position in which Adam found himself when God asked him as to 
why he had eaten the forbidden fruit and the State‘s above answer will be as futile 
as that of Adam who pleaded that the woman had tempted him and so he ate the 
forbidden fruit. It is absolutely clear on a perusal of Article 13(2) of the Constitution 
that it is a constitutional mandate to the State and no citizen can by any act or 
conduct relieve the State of the solemn obligation imposed on it by Article 13(2) and 
no distinction can be made at all between the fundamental rights enacted for the 
benefit of the individual and those enacted in the public interest or on grounds of 
public policy. 

10 . What then is the basis of this distinction which has been strenuously urged 
before us that there are certain fundamental rights which are enacted only for the 
private benefit of a citizen e.g. rights of property, which can be waived by him and 
there are other fundamental rights enacted for the public good or as a matter of 
public policy which it would not be open to a citizen to waive even though he were 
affected by the breach thereof. Reliance is placed in this behalf on certain decisions 
of the Supreme Court of the United States of America, passages from Willoughby, 
Willis and Rottschaeffer quoted in the judgment of T.L. Venkatarama Aiyar, J. in 
Behram Khurshed Peskaka v. State of Bombay^ and the observations of the said 
learned Judge in that case adopting the said distinction. (Vide pp. 638-43 of the 
report.) I am afraid this distinction cannot be accepted. There is nothing in the 
terms of the various articles embodying the fundamental rights in Part III of our 
Constitution which warrants such a distinction. The fundamental rights are enacted 
with all precision and wherever limitations on their exercise are thought of they are 
also similarly enacted. Such constitutional limitations are to be found within the 
terms of the articles themselves and there is no justification for reading in the terms 
of the articles anything more than what is expressly stated therein. There is further 
this distinction between the American Constitution and ours that whereas the 
American Constitution was merely enacted in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for common defence, promote 
the general welfare and secure the blessings of liberty and was an outline of 
Government and nothing more, our Constitution was enacted to secure to ail 
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citizens. Justice, Liberty, Equality and Fraternity and laid emphasis on the welfare 
State and contained more detailed provisions, defining the rights and also laying 
down restrictions thereupon in the interests of the general welfare etc. As observed 
by Willis in his Constitutional Law at p. 477: 


"The conflict between man and the State is os old as human history. For this reason 
some compromise must be struck between private liberty and public authority. 
There is some need of protecting personal liberty against governmental power and 
also some need of limiting personal liberty by governmental power, The ideal 
situation is a matter of balancing one against the other, or adjusting conflicting 
interests," 


"In the United States Constitution an attempt has been made to strike a proper 
balance between personal liberty and social control through express limitations 
written into the Constitution and interpreted by the Supreme Court, by implied 
limitations created by the Supreme Court, and by the development of the 
' governmental powers of regulation, taxation, and eminent domain by the Supreme 
Court." (Ibid pp. 477-78), 

whereas our Constitution has expressly sought to strike the balance between a 
written guarantee of individual rights and the collective interests of the community 
by making express provisions in that behalf in Part III of the Constitution. (Vide 
Gopalan v. State of Madras)—. 

11 . Moreover in the matter of considering the statements of law made by the text 
book writers in America and the dicta of the Judges of the Supreme Court there in 
the various decisions cited before us, we must bear in mind the following admonition 
of Patanjali Sastri, CJ. in the State of Travancore-Cochin v. The Bombay Co., Ltd.— 

"These clauses are widely different in language, scope and purpose, and a varying 
body of doctrines and tests have grown around them interpreting, extending or 
restricting, from time to time, their operation and application in the context of the 
expanding American commerce and industry, and we are of opinion that not much 
help can be derived from them in the solution of the problems arising under Article 
; 286 of the Indian Constitution." 


or for the matter of that, articles embodying the fundamental rights in Part III of our 
Constitution (See also State of Bombay v. R.M.D. Chamarbaugwala)- . 

12 . The rights conferred on citizens may be thus classified: (/) statutory rights; (/'/) 
constitutional rights; and {Hi) fundamental rights. One need not consider the 
i statutory rights in this context but the constitutional rights are those created and 
conferred by the Constitution. They may or may not be waived by a citizen, as stated 
in the text books and the decisions of the Supreme Court of the United States of 
America above referred to. But when the rights conferred are put on a high pedestal 
and are given the status of fundamental rights, which though embodied in the 
; Constitution itself are in express terms distinguished from the other constitutional 
rights (e.g, fundamental rights which are enshrined in Part III of the Constitution 
and are enacted as immune from any legislation inconsistent with or derogatory 
thereto and other constitutional rights which are enacted in other provisions, for 
instance in Articles 265 and 286 and in Part XIII of the Constitution), they are 
absolutely inviolable save as expressly enacted in the Constitution and cannot be 
waived bv a citizen. The Constitution adopted bv our foundina fathers is sacrosanct 
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and it is not permissible to tinker with those fundamental rights by any ratiocination 
or analogy of the decisions of the Supreme Court of the United States of America. 
The only manner in which that can be done is by appropriate amendment of the 
Constitution and in no other manner whatever. 


13. There is no difficulty whatever in working out this position and to my mind the 
difficulties pointed out are more imaginary than real. If a citizen wanted to assert his 
fundamental right under the circumstances envisaged for instance in the judgment 
of my Brother S.K. Das, J. and made an application for a writ under Article 32 or 
Article 226 of the Constitution he would be promptly confronted with the argument 
that the court should in the exercise of its discretion refuse him the relief prayed for. 
The remedy is purely discretionary and no court in those circumstances would 
exercise its discretion in his favour (vide Dewan Bahadur Seth Copal Das Mohta v. 
Union of India—, Baburao Narayan Savas v. Union of India— and Laxmanappa 
Hoonmantappa Janakhandi v. Union of India— ). Even then he might merely obtain a 
relief declaring the legislation ultra vires the Constitution and the court would not 
grant him any consequential relief. For that relief he would have to approach the 
regular courts of law, when all questions of law, apart from the mere 
constitutionality of the provision would be considered by the court on a contest 
between the parties e.g. estoppel, acquiescence, limitation and the like (compare 
our observations in Sales Tax Officers. Kanayalal Mukundlal Saraf^-). The only thing 
which parties would be concluded by would be the adjudication as to the ultra vires 
character of the measure in question and the citizen would not be entitled to the 
relief claimed merely for the asking. These considerations therefore do not militate 
against the position that a citizen cannot waive the fundamental rights conferred 
upon him by Part III of the Constitution. 


14. I fully endorse the opinion expressed by Mahajan, C.J. in Behram Khurshced 
Pesikaka v. State of Bombay- at page 653: 

"We think that the rights described as fundamental rights are a necessary 
consequence of the declaration in the preamble that the people of India have 
solemnly resolved to constitute India into a sovereign democratic republic and to 
secure to all its citizens justice, social, economic and political; liberty of thought, 
expression, belief, faith and worship; equality of status and of opportunity; These 
fundamental rights have not been put in the Constitution merely for individual 
benefit, though ultimately they come into operation in considering individual rights. 
They have been put there as a matter of public policy and the doctrine of waiver can 
have no application to provisions of law which have been enacted as a matter of 
constitutional policy." 


15. This, in my opinion, is the true position and it cannot therefore be urged that it 
is open to a citizen to waive his fundamental rights conferred by Part III of the 
Constitution. The Supreme Court is the bulwark of the fundamental rights which 
have been for the first time enacted in the Constitution and it would be a sacrilege 
to whittle down those rights in the manner attempted to be done. 

16. The result is however the same and I agree with the order proposed by my Lord 
the Chief Justice. 
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S.K. Das, J. — This is an appeal by special leave from an order dated January 29, 
1958, passed by the Commissioner of Income Tax, Delhi, Respondent 1 before us, in 
circumstances which are somewhat unusual and out of the ordinary. We shall 
presently relate those circumstances; but at the very outset it may be stated that 
two questions of far-reaching importance fall for consideration in this appeal. One is 
the validity of a settlement made under Section 8-A of the Taxation on Income 
(Investigation Commission) Act, 1947 (30 of 1947) hereinafter referred to as the 
Act, after the coming into force of the Constitution on January 26, 1950, and the 
second is if a fundamental right guaranteed by the Constitution can be said to have 
been waived by the appellant in the circumstances of this case. 

18 . The appellant before us is Basheshar Nath, whom we shall hereafter call the 
assessee. As we have already stated, the Commissioner of Income Tax, Delhi, is the 
first respondent. The second respondent is the Union of India. We also allowed the 
Model Knitting Industries, a limited liability company with its registered office in 

I Calcutta, to intervene in the appeal, on the ground that the intervening Company 
has a case pending in the High Court of Calcutta where the same questions are in 
issue. We have also heard the intervener in support of the appeal. 

19 . On behalf of the appellant it has been contended that the Commissioner of 
Income Tax, Delhi, is a tribunal within the meaning of Article 136 of the Constitution 
and exercised judicial functions when it passed the impugned order of January 29, 
1958. The respondents pointed out, however, that the so-called order was nothing 
but a reply which Respondent 1 gave to a communication received from the 
assessee. However, the respondents have waived any preliminary objection to the 
maintainability of the present appeal, and the learned Attorney-General appearing 
for the respondents has frankly stated before us that he is raising no such 
preliminary objection, as the Union Government is equally anxious to have a decision 
on the question, very important from its point of view and with far-reaching financial 
consequences, as to whether a settlement made under Section 8-A of the Act after 
January 26, 1950, and the orders passed thereon by the Union Government are 
valid. We have, therefore, proceeded on the footing that the present appeal is 
competent, and have considered it unnecessary to decide in the abstract the more 
general question as to the circumstances in which an order made by a Revenue 
Authority like the Commissioner of Income Tax partakes of the character of a judicial 
or quasi-judicial order. 

: 20 . Now, for the facts and circumstances which have led up to this appeal. The Act 

received the assent of the Governor-General on April 18, 1947, and came into force 
on May 1,1947. On July 22, 1948, the case of the assessee was referred to the 
Investigation Commission, constituted under Section 3 of the Act. The reference was 
made under Section 5(1) of the Act, and it stated that the Centra! Government had 
prima facie reasons for believing that the assessee either alone or in combination 
with other persons evaded payment of taxation on income to a substantial extent, 
and therefore the case of the assessee was sent to the Investigation Commission for 
investigation and report. The period of investigation was from April 1, 1939 to March 
31, 1947. The report of the Investigation Commission which has been made 
available to us shows that the case against the assessee was that he carried on a 
business of supplying tents, executing contract works, and commission agency for 
some textile mills on a fairly extensive scale, both individually and in partnership 
with his brother. It appears that the total wealth statement of the assessee was filed 
on November 10, 1948, and was forwarded to an authorised official appointed under 
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i Section 6(3) of the Act. From January 8, 1949 to October 14, 1949 the authorized 

i. official was engaged in the collection of assessment records of the assessee from the 

Income Tax Authorities and of materials from the Civil Supplies Directorate. On July 
5, 1949, the total wealth statement was received back from the assessee and the 
order-sheet shows that May 26, 1950, (that is, after the coming into force of the 
Constitution) the authorised official issued a notice to the assessee fixing the 
hearing for June 10, 1950. The assessee then asked for time, and it appears that for 
a period of about three years till June, 1953, nothing was done. Thereafter, the 
authorised official held a preliminary investigation and computed initially that the 
undisclosed income of the assessee for the period in question was Rs 12,07,000; on 
further scrutiny and examination of accounts and after hearing the assessee's 
explanation, the authorised official reduced the amount in his final report, submitted 
sometime towards the end of 1953, to Rs 9,56,345. The Investigation Commission 
considered the report of the authorised official, heard the assessee, and came to the 
conclusion that the total amount to be assessed in the hands of the assessee was Rs 
, 4,47,915. In their report dated May 24, 1954 the Investigation Commission said: 

I "During the course of the hearing before us, the assessee as well as his auditors 

| applied for a settlement after admitting liability for the aforesaid sum. In the 

circumstances, we consider it proper to allow the assessee the benefit of a 
settlement on the lower concessional basis of 75% of evaded income payable by way 
of tax and a moderate penalty of Rs 14,064.... The assessee accepting our findings 
both as regards the amount of income that escaped assessment and the amount of 
tax and penalty payable, offered a settlement. In the circumstances, we recommend 
the acceptance by the Government of the assessee's offer of a settlement." 

The Central Government accepted the settlement under Section 8-A of the Act and 
on July 5, 1954, passed an order under Section 8-A(2) directing the issue of a 
demand notice by the Income Tax Officer concerned for a sum of Rs 3,50,000 
(including the penalty of Rs 14,064) on the assessee and further directing that "all 
such other proceedings under the Indian Income Tax Act or under any other law, as 
may be necessary, should be taken with a view to enforcing the payment of the 
demand and the terms and conditions of settlement". Though under the terms of 
settlement no instalments were given, it appears that the assessee was allowed to 
pay the amount at the rate of Rs 5000 per month. It further appears that up to and 
including September 8, 1957, the assessee had paid in all a sum of Rs 1,28,000 
towards the demands In December, 1955 was given the decision of this Court in 
M.CT. Muthiah v. CIT^, in which the majority of Judges held that Section 5(1) of the 
: Act was ultra vires the Constitution, as it was discriminatory and violative of the 

fundamental right guaranteed by Article 14 of the Constitution by reason of two 
amendments which were made in Section 34 of the Indian Income Tax Act, 1922 — 
one in 1948 by the enactment of the Income Tax and Business Profits Tax 
(Amendment) Act, 1948 (48 of 1948) and the other in 1954 by the enactment of the 
Indian Income Tax (Amendment) Act, 1954 (33 of 1954). Sometime earlier than the 
aforesaid decision, the Income Tax Officer concerned had sent a recovery certificate 
to the Collector, New Delhi and the assessee stated that in execution of the said 
certificate his properties situated in Dharamsala and Hissar were attached. On 
December 27, 1957, the assessee filed a petition to the Income Tax Commissioner, 
Delhi, in which after stating the relevant facts, the assessee claimed that, after the 
decision in Muthiah case 1 , the settlement made under Section 8-A of the Act had no 
force and was not binding on him: the assessee then prayed that the attached 
properties should be released from attachment and the amounts recovered under 
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the terms of settlement refunded to him. On January 29, 1958, the Commissioner of 
Income Tax sent the following reply— 

"With reference to your petition dated 27th December 1957 regarding the 
settlement arrived at under Section 8-A(2) of the Taxation on Income (Investigation 
Commission) Act, 1947,1 am to inform you that the settlement is valid and binding 
on you. 

2. You are, therefore, requested to make good the arrears of instalments which you 
have not paid recently by 5th February, 1958 and also to continue making the 
payments in accordance with the instalments' scheme agreed to, failing which the 
recovery proceedings will be vigorously pursued through the usual recovery 
channels." 

The assessee asked for and obtained special leave from this Court on February 17, 
1958, to appeal from the aforesaid order. In the appeal as originally filed in 
pursuance of the special leave granted to the assessee, the prayer portion was 
inadvertently left out. Subsequently, the assessee prayed that — (a) the report of 
the Investigation Commission dated May 24, 1954, be quashed, ( b) the settlement 
made on the basis of the report and the directions given by the Central Government 
in pursuance thereof and the proceedings for recovery of arrears of tax be all 
quashed, and (c) the amounts already recovered may be ordered to be refunded. 
With regard to the last prayer, we may state here that it was not pressed before us 
and we are relieved from the task, at least in this appeal, of deciding in what 
circumstances and on what considerations a refund of tax voluntarily paid can be 
claimed. 

21 . Therefore, the first and foremost question before us is the validity of the 
settlement made under Section 8-A of the Act. On behalf of the assessee the main 
argument is that Section 5(1) of the Act having been held ultra vires the 
Constitution the very foundation for the report of the Investigation Commission has 
disappeared and a settlement based thereon is neither valid, nor can it be enforced. 
On behalf of the respondents, the learned Attorney-General has contended that 
there is no decision of this Court which has held that Section 5(1) of the Act is 
wholly void and on a proper construction of the various sections of the Act, it will be 
found that there are two separate and distinct procedures or jurisdictions which the 
Investigation Commission may follow or exercise: one is investigation and the other 
relates to settlement. He has submitted that the jurisdiction conferred on the 
Investigation Commission under Section 8-A, which was inserted in the Act in 1949 
by Section 33 of Act 67 of 1949, is not affected by the decision in Muthiah^ case and 
if the Investigation Commission had jurisdiction to entertain an application from the 
assessee for settlement, approve of the same and refer it to the Central Government, 
the latter had also jurisdiction to accept it under sub-section (1) and make 
necessary orders under sub-section (2) of Section 8-A. In short, the argument of the 
learned Attorney-General is that there is nothing in Muthiah’s decision (supra) (1) 
which renders Section 8-A constitutionally invalid. 

22 . It is necessary to read at this stage the relevant provisions of the Act insofar as 
they bear upon the problems before us. We have said that the Act came into force 
on May 1, 1947. This was before the coming into force of the Constitution of India, 
and no question of the violation of any fundamental rights guaranteed by the 
Constitution arose on that date. Section 3 of the Act empowers the Central 
Government (now Union Government) to constitute a Commission to be called the 
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Income Tax Investigation Commission, whose duties shall be (to quota the words of 
the section)— 

“(a) to investigate and report to the Central Government on all matters relating to 
taxation on income, with particular reference to the extent to which the existing law 
relating to, and procedure for, the assessment and collection of such taxation is 
adequate to prevent the evasion thereof; 

( b) to investigate in accordance with the provisions of this Act any case or point in a 
case referred to it under Section 5 and make a report thereon (including such 
interim reports as the Commission may think fit) to the Central Government in 
respect of all or any of the assessments made in relation to the case before the date 
of its report or interim report, as the case may be." 

We are concerned in this appeal with the duty of the Commission referred to in 
Section 3(b) above. Section 4 deals with the composition of the Commission, details 
whereof are unnecessary for our purpose. Sub-sections (1), (2) and (4) of Section 5 
are relevant to the problems before us and must be read: 

"5. (1). The Central Government may at any time before the 1st day of September 
1948 refer to the Commission for investigation and report any case or points in a 
case in which the Central Government has prima facie reasons for believing that a 
person has to a substantial extent evaded payment of taxation on income, together 
with such material as may be available in support of such belief, and may at any 
time before the 1st day of September, 1948 apply to the Commission for the 
withdrawal of any case or points in a case thus referred, and if the Commission 
approves of the withdrawal, no further proceedings shall thereafter be taken by or 
before the Commission in respect of the case or points so withdrawn. 

(2) The Commission may, after examining the material submitted by the Central 
Government with reference to any cose or points in a case and making such 
investigation as it considers necessary, report to the Central Government that in its 
opinion further investigation is not likely to reveal any substantial evasion of taxation 
on income and on such report being made the investigation shall be deemed to be 
closed. 

(3) * * * 

(4) If in the course of investigation into any case or points in a case referred to it 
under sub-section (1), the Commission has reason to believe— 

(a) that some person other than the person whose case is being investigated has 
evaded payment of taxation on income, or 

(b) that some points other than those referred to it by the Central Government in 
respect of any case also require investigation, 

it may make a report to the Central Government stating its reasons for such belief 
and, on receipt of such report, the Centra! Government shall notwithstanding 
anything contained in sub-section (1), forthwith refer to the Commission for 
investigation the case of such other person or such additional points as may be 
indicated in that report." 

Section 5 as originally enacted mentioned the date 30th of June, 1948, but by Act 
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49 of 1948 the date substituted was "1st day of September, 1948". Section 6 states 
the powers of the Commission, and they may be summarised thus: 

(a) the Commission has power to require any person or banking or other company to 
give information on relevant points; 

(b) it has power to administer oaths and alt the powers of a civil court to take 
evidence, enforce the attendance of witnesses etc; 

(c) it has power to impound and retain a document in its custody. 

( d) it has power to ask an authorised official to examine accounts and interrogate 
any person; 

(e) it has power to give directions to an authorised official; 

(/) it has power to close the investigation and make a best of judgment assessment 
in respect of a person who refuses or fails to attend in person, to give evidence or 
produce documents etc; and 

( 9 ) it has power of seizure, search etc. in certain specified circumstances. 

23. Sections 6-A and 6-B deal with the power of the Commission to tender 
immunity from prosecution and to withdraw such tender. Section 7 states the 
procedure to be followed by the Commission, sub-sections (2), (4) and (6) whereof 
need only be referred to here: 

"7. (2) In making an investigation under clause (b) of Section 3, the Commission 
shall act in accordance with the principles of natural justice, shall follow as far as 
practicable the principles of the Indian Evidence Act, 1872 (1 of 1872), and shall 
give the person whose case is being investigated a reasonable opportunity of 
rebutting any evidence adduced against him; and the power of the Commission to 
compel production of documents shall not be subject to the limitation imposed by 
Section 130 of the Indian Evidence Act, 1872 {1 of 1872), and the Commission shall 
be deemed to be a court and its proceedings legal proceedings for the purpose of 
Sections 5 and 6 of the Bankers' Books Evidence Act, 1891 (18 of 1891). 

(3) * * * 

(4) No person shall be entitled to inspect, call for, or obtain copies of, any 
documents, statements or papers or materials furnished to, obtained by or produced 
before the Commission or any authorised official in any proceedings under this Act; 
but the Commission, and after the Commission has ceased to exist such authority as 
the Central Government may in this behalf appoint, may, in its discretion, allow such 
inspection and furnish such copies to any person: 

Provided that, for the purpose of enabling the person whose case or points in whose 
case is or are being investigated to rebut any evidence brought on the record against 
him, he shall, on application made in this behalf and on payment of such fees as 
may be prescribed by Rules made under this Act, be furnished with certified copies 
of documents, statements, papers and materials brought on the record by the 
Commission. 


(5) * * * 
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j (6) In any proceedings under this Act, the Commission may, in its discretion, admit 
in evidence and act upon any document notwithstanding that it is not duly stamped 
or registered." 

Section 8 states in effect what the Commission shall do on the conclusion of the 
investigation: it states that the materials brought on the record shall be considered 
by all the members, and the report shall be in accordance with the opinion of the 
majority. Sub-section (2) of Section 8 gives the Central Government power to direct 
reopening of assessment proceedings on the report of the Commission. Sub-section 
(4) states that in the assessment or reassessment proceedings in pursuance of a 
direction given under sub-section (2), the findings recorded by the Commission shall 
be final, subject to the provisions of sub-sections (5) and (6). Then comes Section 8 
-A which must be quoted in full: 

''8-A. (1) Where any person concerned in any case referred to or pending before the 
i Commission for investigation applies to the Commission at any time during such 

. investigation to have the case or any part thereof settled insofar as it relates to him, 

the Commission shall, if it is of opinion that the terms of the settlement contained in 
i the application may be approved, refer the matter to the Central Government, and if 

I the Central Government accepts the terms of such settlement, the Commission shall 

have the terms thereof recorded and thereupon the investigation, insofar as it 
relates to matters covered by such settlement, shall be deemed to be closed. 

(2) For the purpose of enforcing the terms of any settlement arrived at in pursuance 
of sub-section (1), the Central Government may direct that such proceedings as may 
be appropriate under the Indian Income Tax Act, 1922 (11 of 1922), the Excess 
Profits Tax Act, 1940 (15 of 1940) or any other law may be taken against the person 
to whom the settlement relates, and, in particular, the provisions of the second 
proviso to clause (a) of sub-section (5) of Section 23, Section 24-B, the proviso to 
sub-section (2) of Section 25-A, the proviso to sub-section (2) of Section 26 and 
Sections 44 and 46 of the Indian Income Tax Act, 1922 shall be applicable to the 
recovery of any sum specified in such settlement by the Income Tax Officer having 
jurisdiction to assess the person by whom such sum is payable as if it were income- 
tax or an arrear of Income Tax within the meaning of those provisions. 

(3) Subject to the provisions of sub-section (6) of Section 8, any settlement arrived 
at under this section shall be conclusive as to the matters stated therein, and no 
person whose case has been so settled shall be entitled to reopen in any proceeding 
for the recovery of any sum under this section or in any subsequent assessment or 
reassessment proceeding relating to taxation on income or in any other proceeding 
before any court or other authority any matter which forms part of such settlement. 

(4) Where a settlement has been accepted by Government under sub-section (1), no 
proceedings under Section 34 of the Indian Income Tax Act, 1922 (11 of 1922), or 
under Section 15 of the Excess Profits Tax Act, 1940 (15 of 1940), shall be initiated 

I respect of the items of income covered by the settlement unless the initiation of 
! suc h proceedings is expressly allowed by the terms of the settlement." 

Section 9 bars the jurisdiction of courts, but it is not disputed that if any of the 
provisions of the Act are ultra vires the Constitution, Section 9 will neither cure the 
defect nor stand in the way of the assessee. Section 10, the last section, gives the 
Centra! Government power to make rules. 






see 


ONt'.l 


n-t I i#rjf nr HJ iuwiA 1 


SCC Online Web Edition, Copyright © 2015 
Page 27 Thursday, July 9, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: http://www.scco."line.ccm 



24 . The above recital gives a brief conspectus of the main provisions of the Act. It is 
necessary now to refer to a few earlier decisions of this Court with regard to some of 
these provisions. The earliest in point of time is the decision in Suraj Mat! Mohta and 
Co. v. A. V. Viswanatha Sastri 21 where sub-section (4) of Section 5 of the Act and the 
procedure prescribed by the Act insofar as it affected the persons proceeded against 
under that sub-section, were held to be discriminatory and therefore void and 
unenforceable. No opinion was, however, expressed on the validity of Section 5(1) of 
the Act. In Shree Meenakshi Mills Ltd., Madurai v. Sri A.V. Viswanatha Sastri ^ it was 
held that after the coming into force on July 17, 1954, of the Indian Income Tax 
(Amendment) Act, 1954, (33 of 1954) which operated on the same field as Section 
5(1) of the Act, the provisions of Section 5(1) became void and unenforceable as 
being discriminatory in character. It was further held that when an Act was valid in 
its entirety before the date of the Constitution, that part of the proceedings 
regulated by the special procedure and taken during the pro-Constitution period 
could not be questioned however discriminatory it might have been, but the 
discriminatory procedure could not be continued after the coming into force of the 
Constitution. In that case (Meenakshi Mills case) 1 the Investigation Commission had 
not even commenced the proceedings though a period of seven years had elapsed 
and the investigation was pending when the writ petitions were filed. In those 
circumstances it was held that the proceedings before the Investigation Commission 
which had become discriminatory could no longer be continued. Then came the 
decision in M.CT. Muthiah v. CIT L . The facts relevant to that decision were that the 
Investigation Commission held an enquiry into three cases and submitted a report 
on August 26, 1952 finding a particular sum to be the undisclosed income during 
the investigation period. The Central Government accepted the report and passed an 
order under Section 8(2) of the Act on September 16, 1952. Notices under Section 
34 of the Indian Income Tax Act were then issued and reassessments except for one 
year were made on the findings of the Commission, which were treated as final and 
conclusive. The re-assessment orders were served on the assessees in February and 
May 1954. On December 6, 1954, the assessees filed their writ petitions challenging 
the constitutionality of Section 5(1) of the Act. It was held by the majority that 
Section 5(1) was discriminatory and violative of the fundamental right guaranteed 
under Article 14 of the Constitution, because Section 34 of the Indian Income Tax 
Act, 1922 as amended in 1948 operated on the same field and from and after 
January 26, 1950, it included the strip of territory which was also occupied by 
Section 5(1) and two substantially different laws of procedure, one more prejudicial 
to the assessee than the other, could not be allowed to operate on the same field in 
view of the guarantee of Article 14 of the Constitution. In the result it was held that 
barring those cases which were already concluded by reports made by the 
Commission and directions given by Government before January 26, 1950, the cases 
which were pending before the Commission for investigation as also assessment or 
re-assessment proceedings which were pending on January 26, 1950, were hit by 
Article 14. The assessment orders were accordingly quashed as being 
unconstitutional. 

25 . Now, we come back to the problems before us: (1) what is the effect of Muthia’s 
decision (supra) 1 in the present case, and (2) does the Act contemplate two 
separate and distinct, but severable, procedures or jurisdictions — one relating to 
investigation and the other to settlement, so that the vice of discrimination (if any) 
attaches to the investigation procedure only and not to the other? 
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26. We do not see how the learned Attorney-General can escape from the position 
that Muthia’s decision (supra) 1 holds in express terms that Section 5(1) of the Act 
was hit by Article 14 of the Constitution on and after January 26, 1950. The ratio of 
the decision was thus explained in the majority judgment at p. 1260, 1261: 

"After 8th September, 1948, there were two procedures simultaneously in operation, 
the one under Act 30 of 1947 and the other under the Indian Income Tax Act with 
reference to persons who fell within the same class or category viz. that of the 
substantial evaders of income-tax. After 8th September, 1948, therefore, some 
persons who fell within the class of substantial evaders of income tax were dealt 
with under the drastic and summary procedure prescribed under Act 30 of 1947, 
while other persons who fell within the same class of substantial evaders of income- 
tax could be dealt with under the procedure prescribed in the Indian Income Tax Act 
after service of notice upon them under the amended Section 34(1) of the Act. 
Different persons, though falling under the same class or category of substantial 
evaders of income tax, would, therefore, be subject to different procedures, one a 
summary and drastic procedure and the other a normal procedure which gave to the 
assessees various rights which were denied to those who were specially treated 
under the procedure prescribed in Act 30 of 1947. 

The legislative competence being there, these provisions, though discriminatory, 
could not have been challenged before the advent of the Constitution. When! 
however, the Constitution came into force on 26th January 1950, the citizens 
obtained the fundamental rights enshrined in Part III of the Constitution including 
the right to equality of laws and equal protection of laws enacted in Article 14 
thereof, and whatever may have been the position before January 26, 1950, it was 
open to the persons alleged to belong to the class of substantial evaders thereafter 
to ask as to why some of them were subjected to the summary and drastic 
procedure prescribed in Act 30 of 1947 and others were subjected to the normal 
procedure prescribed in Section 34 and the cognate sections of the Indian Income 
Tax Act, the procedure prescribed in Act 30 of 1947 being obviously discriminatory 
and, therefore, violative of the fundamental right guaranteed under Article 14 of the 
Constitution." 

27. That ratio is equally applicable in the present case, and if Section 5(1) of the Act 
is unenforceable after January 26, 1950, the reference made thereunder against the 
assessee must also fall after that date and with it must go overboard all that was 
done under the drastic and summary procedure prescribed under the Act after 
January 26, 1950. Two possible arguments that ( 1 ) substantial evaders whose cases 
were referred by the Central Government for investigation by the Commission before 
September 1, 1948, formed a class by themselves and (2) that proceedings having 
started before the Commission under a reference valid at the time when it was made 
cannot be affected by any subsequent amendment of the Income Tax Act, 1922 
were raised, but not accepted in Suraj Matt Mohta 1 , Meenakshi Mills'- or Muthia case-. 
There has been some argument before us as to how the two procedures — one 
prescribed under the Income Tax Act, 1922 and the other under the Act — compare 
and contrast with each other; but this is a point which was canvassed at great 
length in each of the three cases mentioned above. This Court found in unequivocal 
terms that the procedure prescribed under the Act was more summary and drastic, 
and in Suraj Mall Mohta case the substantial differences between the two 
procedures were summarised at pp. 463-66 of the report. We do not propose to 
cover the same ground again, but content ourselves with drawing attention to what 
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was pointedly said in Suraj Mall Mohta case 2 -, namely, that it was conceded on behalf 
of Government that the procedure prescribed by the impugned Act in Sections 6 and 
7, which we have read earlier, was more drastic than the procedure prescribed in 
Sections 37 and 38 of the Indian Income Tax Act. It was stated therein that though 
in the first stages of investigation there was some similarity between the two 
procedures, the overall picture was not the same. 

28. The learned Attorney-General has not seriously contested the correctness of this 
position, but has argued that what we are concerned with in the present case is not 
the mere possibility of a differential treatment, but what actually was done by the 
Commission in the case of the present assessee after January 26, 1950. He has 
submitted that the assessee was not subjected to any differential treatment in fact, 
and has invoked to his aid the ratio of our decision in Syed Qasim Razvi v. State of 
Hyderabad ^ where the majority judgment laid down the following tests: in a case 
where part of the trial cannot be challenged as bad, it is incumbent on the court to 
consider, first, whether the discriminatory provisions of the law can be separated 
from the rest and even without them a fair measure of equality in the matter of 
procedure can be secured, and secondly, whether the procedure actually followed did 
or did not proceed upon the discriminatory provisions and it was stated that a mere 
threat or possibility of unequal treatment was not sufficient to invalidate the 
subsequent proceedings. A reference was there made to the earlier decisions of this 
Court in Keshavan Madhava Menon v. State of Bombay and Lachmandas Kewalram 
Ahuja v. State of Bombay —, and the decision in Lachmandas case again a majority 
decision, was distinguished on two grounds: first, the question as to whether after 
eliminating the discriminatory provisions it was still possible to secure a fair measure 
of equality with the normal procedure was neither raised nor considered; secondly, it 
was assumed that it was not possible to proceed with the trial without following the 
discriminatory procedure and as that procedure became void on the coming into 
force of the Constitution, the jurisdiction to proceed under that procedure came to 
an end. Applying the tests laid down in the majority decision of Syed Qasim Razvi 

case 1 , the learned Attorney-General has contended that in the present case the 
discriminatory provisions can be separated from the rest of the Act, and the 
assessee was not in fact subjected to any discriminatory procedure. He has sought 
to distinguish Muthia’s case on the same ground viz. that the re-assessments made 
in that case were actually based on a discriminatory procedure. 

29. In our view the ratio of the majority decision in Syed Qasim Razvi case 1 has no 
application in the case under our consideration, and the principle which applies is 
what was laid down in Lachmandas case-. The majority decision in Syed Qasim Razvi 
case 1 proceeded on the finding (to quote the words of Mukherjea, J., who delivered 
the majority judgment) that "although there were deviations in certain particulars, 
the accused had substantially the benefit of a normal trial". The minority judgments, 
however, very pertinently pointed out that the discriminatory provisions were an 
integral part of the regulation under which the accused person in that case was tried 
and in fact the discriminatory provisions were applied. Bose, J. (as he then was) 
expressed the view (at p. 618) "that in testing the validity of a law, it is irrelevant to 
consider what has been done under it, for a law is either constitutional or not and 
the validity or otherwise cannot depend upon what has been accomplished under its 
provisions." 

30. It is, we think, unnecessary to go into the controversy which arises out of the 
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two views expressed above. For the present case, it is sufficient to say that (i) the 
discriminatory provisions are an integral part of the procedure prescribed under the 
Act which cannot be separated from the rest; and (2) we are satisfied that the report 
which led to the settlement was made by the Investigation Commission in 
pursuance of and as a direct result of the discriminatory procedure which it followed. 
Indeed, the Investigation Commission followed the only procedure of investigation 
prescribed under the Act, which was a drastic and summary procedure, and if that 
procedure became void on the coming into force of the Constitution, the jurisdiction 
of the Investigation Commission practically came to an end (see Lachmandas's 
case-). 


31 . It is necessary to explain here why we cannot accept the contention of the 
learned Attorney-General that there are two procedures or two jurisdictions under 
the Act. What in substance is the effect of the provisions of the Act, insofar as they 
relate to the Commission’s duty under Section 3(b)? The Commission receives a 
reference under Section 5(1). If it does not proceed under Section 5(2), it exercises 
such of its powers under Section 6 as it considers necessary. It then follows the 
procedure laid down in Section 7 and submits its report under Section 8. On that 
report, the Central Government takes action under Section 8(2). If, however, the 
assessee applies for settlement, even then the Commission has the duty to report to 
Government if the terms of settlement are approved by it. To fulfil this duty, the 
Commission must get the materials by exercising its powers under Section 6 and by 
following the procedure laid down in Section 7. That is exactly what was done in the 
present case. An authorised official was asked to examine the accounts etc. under 
Section 6(3). He examined the accounts and submitted an interim report in 1953. 
He followed the procedure laid down in the Act with regard to inspection of 
documents, examination of witnesses etc. He then submitted a final report. The 
Commission then heard the assessee on May 19, 1954, and reserved orders. On May 
20, 1954, after the assessee knew what the final finding of the Commission was 
going to be, he filed an application for settlement. The Commission made its final 
report four days after. It is difficult to understand how in the circumstances stated 
above, it can be said that the Commission followed a non-discriminatory procedure 
or that it had two jurisdictions — one relating to investigation and the other to 
settlement. The jurisdiction was really one, and the procedure followed also the 
same. It is not as though the Act provided a separate procedure for purposes of 
effecting a settlement; nor is this a case where a settlement has been made without 
applying any of the provisions relating to investigation. A full investigation was 
made, and after the assessee had been subjected to the drastic and summary 
procedure under the Act, he was told what the result of the investigation was. Then, 
he made an application for settlement, which was approved by the Commission 
under Section 8-A. 


32 . We are accordingly of the view that the learned Attorney-General has failed to 
make out his case that (1) Muthia's decision (supra) 1- does not apply and (2) the 
settlement under Section 8-A of the Act is a legally valid settlement by reason of the 
severability or non-application of the discriminatory procedure under the Act in the 
case of the assessee. 

33 . This brings me to the second question, that of waiver of a fundamental right, 
which is as important as it is complex. It is a question on which unfortunately we 
have not been able to achieve unanimity. It is beset with this initial difficulty that 
the present appeal is not from a judgment or order rendered after the trial of 
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properly framed issues; it is from an order which merely rejected the prayer of the 
assessee that his properties attached in execution of the recovery certificate should 
be released and the amounts paid under the terms of the settlement refunded. The 
question of waiver was neither raised, nor tried; and the necessary facts were not 
ascertained or determined by the Revenue Authority concerned. Unfortunately, the 
filing of a statement of their case by the parties was also dispensed with, the result 
whereof has been that the question of waiver has been urged for the first time in the 
course of arguments here. We have, however, heard full arguments on it, and I 
proceed to consider it on such materials as have been placed before us. It is 
necessary to make one point clear. The respondents have raised the plea of waiver, 
and the onus lies heavily on them to establish the essential requirements in support 
of the plea. 

34. Two points arise in this connection: (1) have the respondents established, on 
the materials before us, the necessary facts on which a plea of waiver can be 
founded; and (2) if so, can a fundamental right guaranteed by the Constitution be 
waived at all. If the first point is answered in the negative, the second point need 
not be answered in the abstract. On behalf of the respondents, it has been 
submitted that assuming (without conceding) that the discriminatory provisions of 
the Act were applied in the case of the assessee before he asked for a settlement, 
the materials on record show that he never objected to the procedure adopted, 
voluntarily asked for a settlement, got by the settlement the benefit of reducing his 
liability for both tax and penalty, and paid without demur the following instalments 
(some even after Muthia's decision, supra)- 


Payments made up to April 55 
Payment made on 



10,000 

10-05-55 

5000 

19-06-55 

5000 

07-07-55 

5000 

13-08-55 

5000 

07-09-55 

5000 

15-10-55 

5000 

10-11-55 

5000 

15-12-55 

5000 

08-02-56 

5000 
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13-02-56 

5000 


07-03-56 

5000 


14-05-56 

5000 


19-05-56 

5000 


13-06-56 

5000 


06-08-56 

5000 


07-09-56 

5000 


09-10-56 

5000 


10-11-56 

5000 


23-12-56 

5000 


14-01-57 

5000 


29-03-57 

5000 


04-06-57 

5000 


08-09-57 

8000 


1,28,000 


The learned Attorney-General has in this connection referred us to the application for 
settlement which the assessee had made to the Commission, wherein the following 
statements were made: 

"In view of the fact that though no disclosure statement had been 

made before the submission of his reports by the authorised official, still during the 
enquiry before the Commission, the assessee and his auditors admitted their liability 
to tax in respect of the aforesaid sum of Rs 4,47,915, the Commission was of the 
ODinion that the assessee should be oranted the benefit of a settlement on the lower 
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concessional basis of payment of 75 per cent of the undisclosed income by way of 
tax. The Commission was also of the opinion that the assessee should pay by way of 
penalty a sum of Rs 14,064, 

The assessee accepts the conclusions of the Commission as regards the amount of 
income that escaped assessment, the tax payable thereon and the penalty payable 
as aforesaid." 

On the basis of these statements, the learned Attorney-General has argued that 
there is no foundation for the suggestion made on behalf of the assessee that the 
application for settlement was made ''under the pressure of circumstances and in 
view of the coercive machinery of the Act". He has submitted that the necessary 
facts on which the plea of waiver is founded have been established, and he has 
relied on three cases decided by this Court, where according to him the effect of the 
decisions was to accept such a plea in circumstances very similar: Dewan Bahadur 
Seth Gopal Das Mohta v. Union of India 23 -, Baburao Narayanrao Sanas v. Union of 
India—; and Laxmanappa Hanumatappa Jamkhandi v. Union of India—. On behalf of 
the assessee, it is contended on the contrary that the necessary facts to found a plea 
of waiver are totally absent in the present case, and none of the aforesaid three 
decisions which were all pronounced on the same day proceed on a plea of waiver. 

35. Two of the three decisions referred to above relate to a settlement made under 
Section 8-A and the third to an order made under Section 8(2) of the Act. All the 
three decisions were pronounced on applications made under Article 32 of the 
Constitution, and not on any appeal from an order of the Revenue Authority. In 
Gopal Das Mohta case 13 the argument urged was, inter alia, that Sections 5, 6, 7 
and 8 of the Act were invalid and ultra vires as they contravened the provisions of 
Articles 14, 19(l)(f), and 31 of the Constitution and the prayer made was that the 
entire proceedings should be quashed as also all orders made by the Central 
Government in pursuance of the settlement under Section 8-A. In rejecting the 
argument and prayer, Mahajan, C.J. who delivered the judgment of the Court said at 
p. 776- 

"In our judgment this petition is wholly misconceived. Whatever tax the petitioner 
has already paid, or whatever is still recoverable from him, is being recovered on the 
basis of the settlement proposed by him and accepted by the Central Government. 
Because of his request for a settlement no assessment was made against him by 
following the whole of the procedure of the Income Tax Act. In this situation unless 
and until the petitioner can establish that his consent was improperly procured and 
that he is not bound thereby he cannot complain that any of his fundamental rights 
has been contravened for which he can claim relief under Article 32 of the 
Constitution. Article 32 of the Constitution is not intended for relief against the 
voluntary actions of a person. His remedy, if any, lies in other appropriate 
proceedings." 

There has been a good deal of argument before us as to the true effect of the 
decision in Gopal Das Mohta case 13 -. While I recognise that the reason stated for the 
decision viz. that Article 32 is not intended for relief against voluntary actions of a 
person, comes very near to saying that a person has waived his protection in a given 
case since whatever injury he may incur is due to his own act rather than to the 
enforcement of an unconstitutional measure against him, I am unable to hold that 
the decision proceeded strictly on the doctrine of waiver; it is perhaps true to say 
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that one of the observations made therein are of a "Delphic nature to be translated 
into concreteness by the process of litigating elucidation" (to borrow the words of 
Frankfurter, J. in Machinists v. Gonzales —). It seems to me that the decision 
proceeded more upon the scope of Article 32 than upon the doctrine of waiver. I am 
fortified in this view by the circumstance that in a decision given only a month 
earlier (see Behram Khurshed Pesikaka v. State of Bombay)— the same learned 
Chief Justice expressed himself strongly, though tentatively, against introducing in 
our Constitution the doctrine of waiver as enunciated by some American Judges in 
construing the American Constitution, without a fuller discussion of the matter. The 
report of Gopal Das Mohta case — does not contain any reference to the doctrine of 
waiver, and it is obvious that no fuller discussion of the doctrine took place in that 
case. It is not, therefore, reasonable to hold that the effect of Gopal Das Mohta 
case— is to uphold the doctrine of waiver. Babu Rao case- merely followed Gopal Das 

Mohta case—and gave no separate reasons. Laxmanappa Jamkhandi case 2 dealt with 
an order under Section 8(2) of the Act and said at p. 772: 

"From the facts stated above it is plain that the proceedings taken under the 
impugned Act 30 of 1947 concluded so far as the Investigation Commission is 
concerned in September, 1952, more than two years before this petition was 
presented in this Court. The assessment orders under the Income Tax Act itself were 
made against the petitioner in November 1953. In these circumstances we are of the 
opinion that he is entitled to no relief under the provisions of Article 32 of the 
Constitution. It was held by this Court in Ramjilal v. ITO 21 that as there is a special 
provision in Article 265 of the Constitution, that no tax shall be levied or collected 
except by authority of law, clause (1) of Article 31 must therefore be regarded as 
concerned with deprivation of property otherwise than by the imposition or collection 
of tax, and inasmuch as the right conferred by Article 265 is not a right conferred by 
Part III of the Constitution, it could not be enforced under Article 32. In view of this 
decision it has to be held that the petition under Article 32 is not maintainable in the 
situation that has arisen and that even otherwise in the peculiar circumstances that 
have arisen it would not be just and proper to direct the issue of any of the writs the 
issue of which is discretionary with this Court." 

Here, again, there is no reference to the doctrine of waiver, and the case was 
decided on the ambit and scope of Article 32 of the Constitution. 

36. 1 would hold, therefore, that the decisions of this Court relied on by the learned 
Attorney-General do not help him in establishing waiver. Let me now examine the 
circumstances on which the learned Attorney-General founds his plea of waiver. 
Indeed, it is true that the assessee submitted to the discriminatory procedure 
applied to him by the Commission; he also asked for a settlement under which he 
agreed to pay 75% of his alleged tax liability and a small amount of penalty; he 
made some payment in instalments even after Muthia’s decision in December, 1955. 
Do these circumstances amount to waiver? It is to be remembered that in 1953-54 
when the discriminatory procedure of the Act was applied to him and the report 
against him was made by the Commission on which the settlement is based, the 
assessee did not know, nor had it been declared by a court of competent jurisdiction 
that Section 5(1) of the Act was ultra vires. In his application for a settlement, he 
said clearly in para 3 that the Commission announced it as its view that the income, 
profits and gains that had escaped assessment in the hands of the assessee was Rs 
4,47,915. The assessee also knew that under the Act this Finding was final and 
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binding on him. If in these circumstances, the assessee made an application for 
settlement, can it be said that it is a voluntary or intentional relinquishment of a 
known right? I venture to think not. It has been said that "waiver" is a troublesome 
term in the law. The generally accepted connotation is that to constitute "waiver", 
there must be an intentional relinquishment of a known right or the voluntary 
relinquishment or abandonment of a known existing legal right, or conduct such as 
warrants an inference of the relinquishment of a known right or privilege. Waiver 
differs from estoppel in the sense that it is contractual and is an agreement to 
release or not to assert a right; estoppel is a rule of evidence. (See Dawson's Bank 
Limited v. Nippon Menkwa Kabushiki Kaisha~.) What is the known legal right which 
the assessee intentionally relinquished or agreed to release in 1953-54? He did not 
know then that any part of the Act was invalid, and I doubt if in the circumstances 
of this case, a plea of "waiver" can be founded on the maxim of "ignorance of law is 
no excuse". I do not think that the maxim "ignorance of law is no excuse" can be 
carried to the extent of saying that every person must be presumed to know that a 
piece of legislation enacted by a legislature of competent jurisdiction must be held 
to be invalid, in case it prescribes a differential treatment, and he must, therefore, 
refuse to submit to it or incur the peril of the bar of waiver being raised against him. 
I do not think that such prescience is a necessary corollary of the maxim. On the 
contrary, the presumption, if any, which operated at the relevant time was the 
presumption that a law passed by a competent legislature is valid, unless declared 
unconstitutional by a court of competent jurisdiction. Furthermore, I do not think 
that any inference of waiver can be retrospectively drawn from the instalments paid 
in 1956-57, particularly when the question of refund of the amounts already paid is 
no longer a live issue before us. It would, I think, be going too far to hold that every 
unsuspecting submission to a law, subsequently declared to be invalid, must give 
rise to a plea of waiver: this would make constitutional rights depend for their 
vitality on the accident of a timely challenge and render them illusory to a very large 
extent. 

37. I hold, therefore, that the necessary foundation for sustaining the plea of waiver 
has not been laid in this case, and the onus being on the respondents, the plea must 
fail. 

38. In view of my finding that the necessary foundation on facts for sustaining the 
plea of waiver has not been laid in this case, it becomes unnecessary to decide, in 
the abstract, the further question if a right guaranteed by any of the provisions in 
Part III of the Constitution can be waived at all. I am of the view that this Court 
should indeed be rigorous in avoiding to pronounce on constitutional issues where a 
reasonable alternative exists; for we have consistently followed the two principles 
(a) that "the court will not anticipate a question of constitutional law in advance of 
the necessity of deciding it" ( Weaver on Constitutional Law, p. 69) and (P) "the 
court will not formulate a rule of constitutional law broader than is required by the 
precise facts to which it is to be applied" (ibid, p. 69). 


39. My Lord the Chief Justice and my learned Brother Kapur, J. have however 
expressed the view that the fundamental right guaranteed under Article 14 cannot 
be waived; my learned Brethren Bhagwati and Subba Rao, JJ. have expressed the 
view that none of the fundamental rights guaranteed by the Constitution can be 
waived. 


40. I greatly regret to have to say that I have come to a conclusion different from 
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theirs with regard to this question, and as they have thought fit to express their 
views on it I proceed now to explain why I have come to a conclusion different from 
those of my learned Brethren on this question. 

41. This question was mooted, though not fully answered, in Behram Khurshed 
Pesikaka Case Venkatarama Aiyar, J. expressed his views at pp. 638 to 643 of the 
report. Mahajan, C.J. with whom Mukherjea, Vivian Bose and Ghulam Hasan, JJ. 
concurred, expressed his views at pp. 651 to 655 of the report, and my Lord the 
Chief Justice as Das, J. reserved his opinion on the question. The view which 
Venkatarama Aiyar, J. expressed was this: if the constitutional provision which has 
been infringed affects the competence of the legislature which passed the law, the 
law is a nullity; as for example, when a State enacts a law which is within the 
exclusive competence of the Union; when, however, a law is within the competence 
of the legislature which passed it and the unconstitutionality arises by reason of its 
repugnancy to provisions enacted for the benefit of individuals, it is not a nullity, but 
is merely unenforceable; such unconstitutionality can be waived and in that case the 
law becomes enforceable. He said that in America this principle was well settled and 
he referred to Cooley on Constitutional Limitations, Volume 1, pp. 368 to 371; Willis 
on Constitutional Law at pp. 524, 531, 542 and 558; Rottschaefer on Constitutional 
Law at pp. 28 and 29-30. He then referred to certain American decisions in support 
of his views and then said: 

“The position must be the same under our Constitution when a law contravenes a 
prescription intended for the benefit of individuals.... It is open to any person whose 
rights have been infringed to waive it and when there is waiver, there is no legal 
impediment to the enforcement of the law. It will be otherwise if the statute was a 
nullity; in which case it can neither be waived nor enforced. If then the law is merely 
unenforceable and can take effect when waived, it cannot be treated as non est and 
as effaced out of the statute-book." 

The contrary view expressed by Mahajan, C.J. can be best explained in his own 
words: 

“We think that it is not a correct proposition that constitutional provisions in Part III 
of our Constitution merely operate as a check on the exercise of legislative power. It 
is axiomatic that when the law-making power of a State is restricted by a written 
. fundamental law, then any law enacted and opposed to fundamental law is in excess 
of the legislative authority and is thus a nullity. Both these declarations of 
unconstitutionality go to the root of the power itself and there is no real distinction 
between them. They represent but two aspects of want of legislative power. The 
legislative power of the Parliament and the State Legislatures as conferred by 
Articles 245 and 246 of the Constitution stands curtailed by the fundamental rights 
chapter of the Constitution." 

His Lordship then referred to Article 13 of the Constitution and said that it was a 
clear and unequivocal mandate of the fundamental law prohibiting the State from 
| making any laws which came into conflict with Part III of the Constitution. His 
Lordship added: 

“In our opinion the doctrine of waiver enunciated by some American Judges in 
construing the American Constitution cannot be introduced in our Constitution 
without a fuller discussion of the matter.... Without finally expressing an opinion on 
this question, we are not for the moment convinced that this theory has any 
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j relevancy in construing the fundamental rights conferred by Part III of the 
Constitution. We think that the rights described as fundamental rights are a 
necessary consequence of the declaration in the Preamble that the people of India 
have solemnly resolved to constitute India into a sovereign democratic republic and 
to secure to all its citizens justice, social, economic and political; liberty of thought, 
expression, belief, faith and worship; equality of status and of opportunity. These 
fundamental rights have not been put in the Constitution merely for individual 
benefit, though ultimately they come into operation in considering individual rights. 
They have been put there as a matter of public policy and the doctrine of waiver can 
have no application to provisions of law which have been enacted as a matter of 
constitutional policy." 

42 . It would appear that the two main reasons which Mahajan, CJ. gave in support 
of the views expressed by him were these: Firstly, he held that the effect of Article 
13 of the Constitution was to prohibit the State from making any laws which came 
into conflict with Part III of the Constitution and he recognised no such distinction 
as was drawn by Venkatarama Aiyar, J. between absence of legislative power (that 
is, incompetence of the legislature) and non-observance of provisions which operate 
merely as a check on the exercise of legislative power. He thought that absence of 
legislative power and check on the exercise of legislative power were both aspects of 
want of legislative power. Secondly, he referred to the Preamble and the scheme of 
Part III of the Constitution in support of his view that the doctrine of waiver did not 
apply. I shall take these reasons in the order in which I have stated them. 

43 . First, as to the effect of Article 13 of the Constitution. Article 13 is in two parts: 
the first part deals with "all laws in force in the territory of India immediately before 
the commencement of this Constitution" and says that so far as such laws are 
inconsistent with the provisions of Part III, they shall to the extent of such 
inconsistency be void; the second part deals with laws made after the 
commencement of the Constitution and says that "the State shall not make any law 
which takes away or abridges the rights conferred by Part III" of the Constitution 
and any law made in contravention of clause (2) of Article 13 shall to the extent of 
the contravention be void. It seems clear to me that the article itself recognises the 
distinction between absence of legislative power which will make the law made by 
an incompetent legislature wholly void, and exercise of legislative power in 
contravention of a restriction or check on such power, which will make the law void 
to the extent of the inconsistency or contravention. The use of the words "to the 
extent of the inconsistency" and "to the extent of the contravention" indubitably 
points to such a distinction, and indeed this was pointed out in Bhikaji Narain 
Dhakras v. State of Madhya Pradesh--. This was an unanimous decision of this Court 
and several earlier decisions including the decision in Keshavan Madhava Menon 
case*-, on which Mahajan, C.J. placed so much reliance, were considered therein. The 
decision in Behram Khurshed Pesikaka case was also considered, and then the 
following observations were made with regard to Article 13 of the Constitution at p 
598— 

"Article 13(1) by reason of its language cannot be read as having obliterated the 
entire operation of the inconsistent law or having wiped it out altogether from the 
statute-book. Such law existed for all past transactions and for enforcement of rights 
and liabilities accrued before the date of the Constitution, as was held in Keshavan 
Madhava Menon case-. The law continued in force even after the commencement of 
the Constitution, with respect to persons who were not citizens and could not claim 
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the fundamental right. In short. Article 13(1) had the effect of nullifying or 
rendering the existing law which had become inconsistent with Article 19(1) (g) read 
with clause (6) as it then stood ineffectual, nugatory and devoid of any legal force or 
binding effect only in respect of the exercise of the fundamental right on or after the 
date of the commencement of the Constitution ... All laws, existing or future, which 
are inconsistent with the provisions of Part III of our Constitution are, by the express 
provision of Article 13, rendered void 'to the extent of such inconsistency'. Such laws 
were not dead for all purposes." 


44. The aforesaid view expressed in Bhikaji Narain case— was accepted in many 
later decisions including the decision in Muthia case~. The same distinction was 
again referred to in another unanimous decision of this Court in State of Bombay v. 
S.M.D. Chamarbaugwala— where at p. 885 it was observed: 

"The court of appeal has rightly pointed out that when the validity of an Act is called 
in question, the first thing for the court to do is to examine whether the Act is a law 
with respect to a topic assigned to the particular legislature which enacted it. If it is, 
then the court is next to consider whether, in the case of an Act passed by the 
legislature of a Province (now a State), its operation extends beyond the boundaries 
of the Province or the State, for under the provisions conferring legislative powers on 
it such legislature can only make a law for its territories or any part thereof and its 
laws cannot, in the absence of a territorial nexus, have any extra territorial 
operation. If the impugned law satisfies both these tests, then finally the court has 
to ascertain if there is anything in any other part of the Constitution which places 
any fetter on the legislative powers of such legislature. The impugned law has to 
pass all these three tests." 

45. Therefore, the mere use of the word "void" in Article 13 docs not necessarily 
militate against the application of the doctrine of waiver in respect of the provisions 
contained in Part III of our Constitution. Under the American Constitution also, a law 
made in violation or a constitutional guarantee is struck down, because under Article 
6 of that Constitution, "the Constitution and the laws of the United States which 
shall be made in pursuance thereof.... shall be the supreme law of the land" I am 
unable, therefore, to accept the view that Article 13 shows that the doctrine of 
waiver can never be applied in respect of the provisions in Part III of the 
Constitution. 


46. Let me now go to the second reason. Is there anything in the Preamble and the 
scheme of our Constitution, with particular reference to Part III, which will make the 
doctrine of waiver inapplicable? Let me first place the two Preambles side by side: 


Preamble to our Constitution. Preamble to the American Constitution, 

1 787. 


"We, the people of India, having 
solemnly resolved to constitute India 
into a sovereign democratic republic and 
to secure to all its citizens: justice, 
social, economic and political; liberty of 
thought, expression, belief, faith and 
worship: eaualitv of status and of 


"We the people of the United States, in 
order to form a more perfect Union, 
establish justice, insure domestic 
tranquillity, provide for the common 
defence, promote the general welfare, 
and secure the blessings of liberty to 
ourselves and our posterity, do ordain 
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opportunity; and to promote among and establish this Constitution for the 

them all fraternity assuring the dignity United States of America." 

of the individual and the unity of the 

nation; in our Constituent Assembly this 

twenty-sixth day of November, 1949, do 

hereby adopt, ensot and give to 

ourselves this Constitution." 


Undoubtedly, there is difference in phraseology and emphasis: more than a century 
and half had passed between the two Constitutions; many world events of far- 
reaching social and economic consequences had taken place in the meantime, and 
men's ideas had undergone radical changes. It may be that the dominant purposes, 
as shown by the Preamble of the American Constitution were: (a) to form a more 
perfect Union; (b) to establish justice; (c) to insure domestic tranquillity; (d) to 
promote general welfare; and (e) to secure the blessings of liberty. In our 
Constitution, the emphasis is on the welfare State — on Justice, Liberty, Equality 
and Fraternity. But the question before us is the limited question of the application 
of the doctrine of waiver. I do not find anything in the two Preambles which will 
make the doctrine applicable in one case and not applicable in the other. 

47 . It is necessary to refer here to one important distinction between the two 
Constitutions. Speaking broadly, the American Constitution of 1787, except for 
defining the enumerated powers of the Federal Government and limiting the powers 
of the States, was an outline of Government and nothing more. Its provisions were 
written in general language and did not provide minute specifications of organisation 
or power. It contemplated subsequent legislation and interpretation for carrying the 
provisions into effect. In other words, it was early recognised that the Constitution 
was not seif-executing. The Indian Constitution is more detailed, and in Part III of 
the Constitution are provisions which not merely define the rights but also state to 
what extent they are subject to restrictions in the interests of general welfare etc. In 
other words, there is an attempt at adjustment of individual rights with social good, 
and in that sense the limitations or restrictions are also defined. But I do not think 
that this distinction has any particular bearing on the question as issue before us. 
The rights as also the restrictions are justiciable, and an interpretation of the rights 
given and of the restrictions imposed, by courts of competent jurisdiction is 

. contemplated. 

48 . Indeed, I recognise that there is a constitutional policy behind the provisions 
enacted in Part III of the Constitution, In a sense, there is a legislative policy in all 
statutory enactments. In my opinion, the crucial question is not whether there is a 
constitutional or legislative policy behind a particular provision, but the question is 

is the provision meant primarily for the benefit of individuals or is it for the 
benefit of the general public? That distinction has, I think, been recognised in more 
than one decision. Take, for example, an ordinary statutory enactment like Section 
80 of the Code of Civil Procedure which says that no suit shall be instituted against 
the Government or against a public officer in respect of any act purporting to be 
done by such public officer in his official capacity until the expiration of two months 
next after a notice in writing has been given etc. There is undoubtedly a reason of 
public policy behind this provision, but it is open to the party for whose benefit the 
provision has been made to waive notice and indeed the party may be estopped by 
his conduct from pleading the want of notice. As the Privy Council pointed out in AL. 
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AR. Villavar Chettiar v. Government of the Province of Madras ^ there is no 
inconsistency between the propositions that the provisions of a section are 
mandatory and must be enforced by the court and that they may be waived by the 
authority for whose benefit they are provided. The question then is — is there 
anything in the statute which militates against the application of the doctrine of 
waiver to such right, subject to the safeguards and precautions necessary for the 
application of the doctrine, provided the right is for the benefit of individuals? 

49 . I am conscious that rights which the Constitution itself characterises as 
fundamental must be treated as such and it will be wrong to whittle them down. But 
are we whittling down fundamental rights when we say that the question of waiver 
of fundamental rights cannot be answered in the abstract — by a general affirmative 
or a general negative; the question must always depend on (a) the nature of the 
right guaranteed and (6) the foundation on the basis of which the plea of waiver is 
raised. It is to be remembered that the rights guaranteed by Part III of the 
Constitution are not confined to citizens alone. Some of the rights are guaranteed to 
non-citizens also. Moreover, they are not all rights relating to justice, fiberty, 
equality and fraternity; some of the provisions define the rights while others indicate 
the restrictions or checks subject to which the rights are granted. Article 33, for 
example, does not give any right to any person; on the contrary it gives power to 
Parliament to modify the rights conferred by Part III in their application to certain 
categories of persons. Article 34 lays down a restriction on rights conferred by Part 
III while martial law is in force in any area. It is not, therefore, quite correct to say 
that all the provisions in Part III grant fundamental rights, though the heading is 
"Fundamental Rights". 

50 . There is, I think, a three fold classification: (2) a right granted by an ordinary 
statutory enactment; (2) a right granted by the Constitution; and (3) a right 
guaranteed by Part III of the Constitution. With regard to an ordinary statutory right 
there is, I think, no difficulty. It is well recognised that a statutory right which is for 
the benefit of an individual can in proper circumstances be waived by the party for 
whose benefit the provision has been made. With regard to a constitutional right, it 
may be pointed out that there are several provisions in our Constitution which do not 
occur in Part III, but which yet relate to certain rights; take, for example, the rights 
relating to the services under the Union and the States in Part XIV. I do not think 
that it can be seriously contended that a right which is granted to a government 
servant for his benefit cannot be waived by him, provided no question of jurisdiction 
is involved. I may refer in this connection to the provisions in Part XIII which relate 
to trade, commerce and intercourse within the territory of India. These provisions 
also impose certain restrictions on the legislative powers of the Union and of the 
States with regard to trade and commerce. As these provisions are for the benefit of 
the genera] public and not for any particular individual, they cannot be waived, even 
though they do not find place in Part III of the Constitution. Therefore, the crucial 
question is not whether the rights or restrictions occur in one part or other of the 
Constitution. The crucial question is the nature of the right given: is it for the benefit 
of individuals or is it for the general public? That, in my opinion, is the true test. I 
may here state that the source of the right — contractual or statutory — is not the 
determining factor. The doctrine of waiver is grounded on the principle that a right, 
statutory or otherwise, which is for the benefit of an individual can be waived by 
him. I am aware that a right which is for the benefit of the general public must in its 
actual operation relate to particular individuals, in the same way as a right for the 
benefit of individuals will in its actual operation arise in connection with individual A 
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or individual B. The test is not whether in its operation it relates to an individual. The 
test is — for whose benefit the right has been primarily granted for the benefit of the 
general public or for individuals? 

51. Let me now apply this test to some of the provisions in Part III of the 
Constitution. These provisions have been classified under different heads: (i) right 
to equality, (2) right to freedom, (3) right against exploitation, ( 4) right to freedom 
of religion, (5) cultural and educational rights, (6) right to property and (7) right to 
constitutional remedies. There can be no doubt that some of these rights are for the 
benefit of the general public. Take, for example, Article 23 which prohibits traffic in 
human beings etc; so also Article 24 which says that no child below the age of 14 
shall be employed to work in any factory or mine or engaged in any other hazardous 
employment. I do not wish to multiply examples and it is sufficient to state that 
several of these rights are rights which are meant primarily for the benefit of the 
general public and not for an individual. But can we say the same thing in respect of 
all the rights? Let us take Article 31, which says that no person shall be deprived of 
his property save by authority of law and that no property shall be compulsorily 
acquired or requisitioned save for a public purpose and save by authority of law 
which provides for compensation etc. Take a case where a man's property is 
acquired under a law which does not fix the amount of compensation or specify the 
principles on which or the manner in which the compensation is to be determined 
and given. The man whose property is taken may raise no objection to the taking of 
his property under such law. Indeed, he may expressly agree to Government taking 
his land for a public purpose under the law in question, though it does not comply 
with the requirements as to compensation. Con such a man after two or three years 
change his mind and say that the law is invalid and his land on which a school or a 
hospital may have been built in the meantime should be restored to him, because he 
could not waive his fundamental right? In my opinion, if we express the view in the 
abstract that no fundamental right can ever be waived, many startling and 
unforeseen results may follow. Take another example. Suppose a man obtains a 
permit or a licence for running a motor vehicle or an excise shop. Having enjoyed the 
benefit of the permit for several years, is it open to him to say when action is 
proposed to be taken against him to terminate the licence, that the law under which 
the permit was granted to him was not constitutionally valid? Having derived all the 
benefit from the permit granted to him, is it open to him to say that the very Act 
under which a permit was granted to him is not valid in law? Such and other 
startling results will follow if.we decide in the abstract, by a general negative, that a 
fundamental right can never be waived. Take Article 32, which is a right to a 
constitutional remedy, namely, the right to move the Supreme Court by appropriate 
proceedings for the enforcement of the rights conferred by Part III. It is now well 
settled by several decisions of this Court that the right under Article 32 is itself a 
fundamental right. Suppose a person exercises that right and initiates appropriate 
proceedings for enforcement of a fundamental right. Later he thinks better of it and 
withdraws his application. Stiil later he changes his mind. Can he then say that he 
could not waive his right under Article 32 and the order passed on his application for 
withdrawal had no legal validity? We may take still another example. Under Article 
30(1) of the Constitution, all minorities, whether based on religion or language, have 
the right to establish and administer educational institutions of their choice. 
Suppose, there is a minority educational institution, and the minority has the right 
to administer that institution, but they want grant from Government. The minority 
may have to surrender part of its right of administration in order to get government 
aid. Can the minority waive its right? Such a question arose for consideration in the 
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advisory opinion which we gave in connection with the Kerala Education Bill and so 
far as I have been able to understand, the effect of our opinion is that the minority 
can surrender part of its right of administration of a school of its own choice in order 
to get aid from Government. If we now hold that the minority can never surrender 
its right, then the result will be that it wilt never be able to ask for government aid. 

52. I do not see any such vital distinction between the provisions of the American 
Constitution and those of our Constitution as would lead me to the conclusion that 
the doctrine of waiver applies in respect of constitutional rights guaranteed by the 
American Constitution but will not apply in respect of fundamental rights guaranteed 
by the Indian Constitution. Speaking generally, the prohibition in Part III is against 
the State from taking any action in violation of a fundamental right. The word 
State in that Part includes the Government and Parliament of India as also the 
Government and legislature of each of the States and also all local or other- 
authorities within the territory of India or under the control of the Government of 
India. The American Constitution also says the same thing in effect By Article VI it 
states that the Constitution and the laws of the United States which shall be made in 
pursuance thereof shall be the supreme law of the land. It is well settled in America 
that the first ten amendments to the original Constitution were substantially 
contemporaneous and should be construed in pari materia. In many of the 
amendments the phraseology used is similar to the phraseology of the provisions of 
Part III of our Constitution. 


53. The position under the American Constitution is well settled and a succinct 
statement of that position will be found in Rottschaefer on Constitutional Law pp 28 
-29. The learned author has summarised the position thus: 

"There are certain constitutional provisions that may be waived by the person for 
whose protection they were intended. A person who has waived that protection in a 
given instance may not thereafter raise the issue that his constitutional rights have 
been infringed in that instance, since whatever injury he may incur is due to his own 
act rather than to the enforcement of an unconstitutional measure against him. 


A person who would otherwise be entitled to raise a constitutional issue is 
sometimes denied that right because he is estopped to do so. The factor usually 
present in these cases is conduct inconsistent with the present assertion of that 
right, or conduct of such character that it would be unjust to others to permit him to 
avoid liability on constitutional grounds. A person may not question the 
constitutionality of the very provision on which he bases the right claimed to be 
infringed thereby, nor of a provision that is an integral part in its establishment or 
definition. The acceptance of a benefit under one provision of an Act does not 
ordinarily preclude a person from asserting the invalidity of another and severable 
provision thereof, but there are exceptions to this Rule. The promoters of a public 
improvement have been denied the right to contest the validity of the Rule 
apportioning its cost over the benefited lands, and a person who has received the 
benefits of a statute may not thereafter assert its invalidity to defeat the claims of 
those against whom it has been enforced in his own favour. A state is estopped to 
claim that its own statute deprives it of its property without due process of law but 
it is permitted to assert that its own statute invades rights that its Constitution 
confers upon it. Prior inconsistent conduct will not, however, preclude a person from 
asserting the invalidity of an act if under all the circumstances its assertion involves 
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no unfairness or injustice to those against whom it is raised." 

54 . The learned Attorney-General placed reliance on the following decisions: (1) 
Pierce v. Somerset Railway (2) Wall v. Parrot Silver and Copper Company{3) 
Pierce Oil Corporation v. Phoenix Refining Company (4) Shepard v. Barron ^ (5) 
United States v. Murdock^: (6) Patton v. United States —; and (7) Adams v. United 
States—. The position in America is so well settled that I think it is unnecessary to 
examine the aforesaid decisions in detail. I need only refer to the observations of 
Frankfurter, J. in William A. Adam case—. The observations were made in connection 
with a case where a trial was held without a jury at the request of the accused 
person himself in spite of the guarantee of Amendment VI. The observations were— 

"What was contrived as protections for the accused should not be turned into fetters. 
To assert as an absolute that a layman, no matter how wise or experienced he may 
be, is incompetent to choose between Judge and jury as the tribunal for determining 
his guilt or innocence, simply because a lawyer has not advised him on the choice is 
to dogmatize beyond the bounds of learning or experience." 

55 . I have not been able to find any real reason on the basis of which the decisions 
given above with regard to the American Constitution can be held to be inapplicable 
to similar cases arising under the Indian Constitution. 

56 . Two subsidiary reasons have been given for holding that the position under the 
Indian Constitution is different. One is that ours is a nascent democracy and 
therefore, the doctrine of waiver should not apply. With respect, I am unable to 
concur in this view. I do not think that we shall be advancing the cause of 
democracy by converting a fundamental right into a fetter or using it as a means for 
getting out of an agreement freely entered into by the parties. I appreciate that 
waiver is not to be light-heartedly applied, and I agree that it must be applied with 
the fullest rigour of all necessary safeguards and cautions. What I seriously object to 
is a statement in the abstract and in absolute terms that in no circumstances can a 
right given by any of the provisions in Part III of the Constitution be waived 
Another point taken is that the provisions in Part III embody what are called 

natural rights" and such rights have been retained by the people and can never be 
interfered with. I am unable to acquiesce in this. The expression "natural rights" is 
in itself somewhat vague. Sometimes, rights have been divided into "natural rights" 
and "civil rights", and "natural rights" have been stated to be those which are 
necessarily inherent or innate and which come from the very elementary laws of 
nature whereas civil rights are those which arise from the needs of civil as 
distinguished from barbaric communities. I am unable, however, to agree that any 
such distinction is apparent from the provisions in Part III of our Constitution: all 
the rights referred to therein appear to be created by the Constitution. I do not think 
that Locke’s doctrine of "natural rights", which was perhaps the authority for the 
American Declaration of Independence, played any part in the enactment of the 
provisions of Part III of our Constitution. The doctrine which has long since ceased to 
receive general acceptance, has been thus explained by E.W. Paterson (see Natural 
Law and Natural Rights, Southern Methodist University Press, Dallas, 1955, p. 61): 

The theory of natural rights, for which we are indebted to the seventeenth century 
English philosopher, John Locke, is essentially different from the theories of natural 
law just discussed in that it lacked the two important characteristics 
abovementioned. the concept of an immutable physical order and the concept of 
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divine reason.... He begins with the purpose of justifying the existence of a 
Government with coercive powers. What inconveniences would arise if there were no 
Government? Men would live in a 'state of nature 1 ; to avoid confusion with the 
political state I shall call this a 'condition of nature 1 . In such a condition man would 
be free to work, to enjoy the fruits of his labour, and to barter with others; he would 
also be free to enforce the law of nature (whose precepts Locke did not define) 
agamst every other man. Since Locke was an optimist about human nature he 
thought men would get along pretty well in this lawless condition. Yet the condition 
of nature is for Locke a fiction like the assumption of a frictionless machine in 
mechanics. The chief disadvantages that men in this condition would suffer were he 
thought, the absence of an established law, the absence of a known and impartial 
Magistrate to settle disputes, the absence of a power sufficient to execute and 
enforce the judgment of the Magistrate. Moved by these inconveniences, men would 
enter into a social compact with each other whereby each would transfer to a third 
person, the Government, such rights over his person and property as the 
Government must have in order to remove these inconveniences. All other rights 
privileges, and immunities he reserved, as a grantor of land conveys the fee simple 
to his son and reserves a life estate to himself. These reserved rights were 'natural’ 
rights because they had originated in the condition of nature and survived the social 
compact." 


There are, in my opinion, clear indications in Part III of the Constitution itself that 
the doctrine of "natural rights" had played no part in the formulation of the 
provisions therein. Take Articles 33, 34 and 35 which give Parliament power to 
modify the rights conferred by Part III. If they were natural rights, the Constitution 
could not have given power to Parliament to modify them. Therefore, I am of the 
view that the doctrine of "natural rights" affords nothing but a foundation of shifting 
sand for building up a thesis that the doctrine of waiver does not apply to the riqhts 
guaranteed in Part III of our Constitution. 

57. The true position as I conceive it is this: where a right or privilege guaranteed 
by the Constitution rests in the individual and is primarily intended for his benefit 
and does not infringe on the right of others, it can be waived provided such waiver is 
not forbidden by law and does not contravene public policy or public morals. 

58. In the case before us, I have held that there is no foundation on facts to sustain 
the plea of waiver. Therefore, I would allow the appeal with costs. The order of the 
Commissioner of Income Tax, Delhi, dated January 29,1958 must be set aside and 
all proceedings now pending for implementation of the order of the Union 
Government dated July 5, 1954, must be Quashed. 

Subba Rao J.— I have had the advantage of perusing the judgments of my Lord the 
Chief Justice and my learned Brother S.K. Das, J. I agree with their conclusion, but I 
would prefer to express my opinion separately in regard to the question of the 
applicability of the doctrine of waiver to the fundamental rights. 

60. This case raises a most serious and important question viz. whether the doctrine 
of waiver operates on the fundamental rights enshrined in the Constitution, a 
question not confined to the immediate purpose of this litigation, but to the public in 
general. The question is bound to arise frequently, and the varying observations 
already expressed by the learned Judges of this Court would lend scope for 
conflicting decisions involving parties in unnecessary litigation and avoidable 
hardship. The question was directly raised and fully argued before us. In the 
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circumstances, I cannot share the opinion of my learned Brother, S.K. Das, J., that 
this Court should avoid a decision on this question and leave it to be decided in a 
more appropriate case. 

61. The facts have been fully stated by my Lord the Chief Justice in his judgment 
and I need not restate them. 

62. The learned Attorney-General contended that in the American law the principle 
of waiver was applied to rights created by the Constitution except in cases where the 
protection of the rights was based upon public policy and that, by the same analogy, 
if no public policy was involved, even in India, the person affected by the 
infringement of the fundamental rights could waive the constitutional protection 
guaranteed to him. It was said that in the present case the appellant waived his 
fundamental right under Article 14 of the Constitution as the right was only in 
respect of his liability to tax and he could legitimately waive it. To appreciate this 
argument it would be convenient at the outset to notice the American law on the 
subject. Certain rights, which are sometimes described as the Bill of Rights, have 
been introduced by the amendments to the Constitution of America. They declare 
the rights of the people of America in respect of the freedom of religion, speech, 
press, assemblage and from illegal seizures. They guarantee trial by jury in certain 
criminal and civil matters. They give protection against self-incrimination. The Fifth 
Amendment of the Constitution of the United States prescribes that no person shall 
be deprived of life, liberty or property without due process of law; nor shall private 
property be taken for public use without just compensation. The Fourteenth 
Amendment of the Constitution introduces the rule of due process as a protection 
against the State action. The said amendments are intended as a protection to 
citizens against the action of the Union and the States. Though the rights so 
declared are general and wide in their terms, the Supreme Court of America, by a 
long course of judicial interpretation, having regard to the social conditions in that 
country, has given content to those rights and imposed limitations thereon in an 
attempt to reconcile individual rights with social good, by evolving counter-balancing 
doctrines of police power, eminent domain, and such others. During the course of 
the evolution of the law, attempts were made to apply the doctrine of waiver to the 
provisions of the Constitution of America. American courts applied the doctrine with 
great caution and in applying the same, laid down definite principles. 

63. The said principles were culled out from the various decisions and clearly 
summarized in the authoritative text-books on the Constitution of America under 
different heads: 

Willis on Constitutional Law : 

1. Self-incrimination: 

The privilege against seif-incrimination, like any other privilege, is one which may be 
waived. 

2. Double jeopardy : 

Double jeopardy is a privilege and may be waived expressly or impliedly. 

3. Immunity against unreasonable searches and seizures: 

The immunity is one which may be waived and by consent one can make a search 
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and seizure reasonable. 

4. Jury trial: 

The United States Supreme Court.held that neither a jurisdictional question nor 

the interest of the State was involved, but only the privilege and right of the 
accused, and that these were subject to waiver in accordance with the usual rules. 

5. Due Process of Law as a matter of jurisdiction: 

In order to delimit personal liberty by exercising social control, the branch of the 
government undertaking to do so must have jurisdiction. If it does not have 
jurisdiction, it is taking personal liberty (life, liberty or property) without due process 
of law. To this rule there are no exceptions. It cannot be waived. 

COOLEY'S CONSTITUTIONAL LIMITATIONS': 

Where a constitutional provision is designed for the protection solely of the property 
rights of the citizen, it is competent for him to waive the protection, and to consent 
to such action as would be invalid if taken against his will. 

In criminal cases the doctrine that a constitutional privilege may be waived must be 
true to a very limited extent only. A party may consent to waive rights of property, 
but the trial and punishment for public offences are not within the provinces of 
individual consent or agreement. 

CORPUS JURIS SECUNDUM: 

It has been stated supra (p. 1050, note 32) that the doctrine of waiver extends to 
rights and privileges of any character, and since the word 'waiver' covers every 
conceivable right, it is the general rule that a person may waive any matter which 
affects his property, and any alienable right or privilege of which he is the owner or 
which belongs to him or to which he is legally entitled, whether secured by contract, 
conferred by statute, or guaranteed by Constitution, provided such rights and 
privileges rest in the individual, are intended for his sole benefit, do not infringe on 
the rights of others, and further provided the waiver of the right or privilege is not 
forbidden by law, and does not contravene public policy, and the principle is 
recognized that everyone has a right to waive, and agree to waive, the advantage of 
a law or rule made solely for the benefit and protection of the individual in his 
private capacity, if it can be dispensed with and relinquished without infringing on 
any public right and without detriment to the community at large.... 

As a general rule, rights relating to procedure and remedy are subject to waiver, but 
if a right is so fundamental in its nature as to be regarded by the state as vitally 
integrated in immemorially established processes of the administration of justice, it 
cannot be waived by anyone. 

64. The cases cited at the Bar illustrate the aforesaid principles. The doctrine was 
applied to the obligations under a contract in Pierce v. Somerset Railway to 
deprivation of property without due process of law in Pierce OH Corporation v. 
Phoenix Refining Company ^ and Shepard vs. Barron to trial by jury in Patton v. 
United States and Adams v. United States and to self-incrimination in United 
States v. Murdock —. It is true, as the learned counsel for the appellant contended. 
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j that in some of the aforesaid decisions, observations are in the nature of obiter, but 

I they clearly indicate the trend of judicial opinion in America. 

65. The American law on the subject may be summarized thus: The doctrine of 
waiver can be invoked when the constitutional or statutory guarantee of a right is 
not conceived in public interest or when it does not affect the jurisdiction of the 
authority infringing the said right. But if the privilege conferred or the right created 
by the statute is solely for the benefit of the individual, he can waive it. But even in 
those cases, the courts invariably administered a caution that having regard to the 
nature of the right some precautionary and stringent conditions should be applied 

• before the doctrine is invoked or applied. 

66. This leads me to the question whether the fundamental rights enshrined in the 
Indian Constitution pertain to that category of rights which could be waived. To put 

! it differently, whether the Constitutional guarantee in regard to the fundamental 
rights restricts or ousts the jurisdiction of the relevant authorities under the 
Constitution to make laws in derogation of the said rights or whether the said rights 
are for the benefit of the general public. At the outset I would like to sound a note of 
warning. While it is true that the judgments of the Supreme Court of the United 
States are of a great assistance to this Court in elucidating and solving the difficult 
problems that arise from time to time, it is equally necessary to keep in mind the 
fact that the decisions are given in the context of a different social, economic and 
political set up, and therefore great care should be bestowed in applying those 
decisions to cases arising in India with different social, economic and political 
conditions. While the principles evolved by the Supreme Court of the United States 
of America may in certain circumstances be accepted, their application to similar 
facts in India may not always lead to the same results. It is therefore necessary to 
consider the nature of the fundamental rights incorporated in the Indian 
Constitution, the conditions of the people for whose benefit and the purpose for 
which they were created, and the effect of the laws made in violation of those rights. 
The Constitution of India in its Preamble promises to secure to all citizens justice, 
social, economic and political; liberty of thought, expression, belief, faith and 
worship; equality of status and of opportunity; and to promote among them all 
fraternity assuring the dignity of the individual and the unity of the nation. One of 
the things the Constitution did to achieve the object is to incorporate the 
fundamental rights in the Constitution. They are divided into seven categories: (/) 
right to equality — Articles 14 to 18; (/'/') right to freedom — Articles 19 to 22; (///) 
right against exploitation — Articles 23 and 24; (/V) right to freedom of religion — 

| Articles 25 to 28; (v) cultural and educational rights — Articles 29 and 30; (W) right 
to property — Articles 31, 31-A and 31-B; and (i//'/') right to constitutional remedies 
— Articles 32 to 35. Patanjali Sastri, J., as he then was, pointed out, in Gopalan v. 
State of Madras— that fundamental rights contained in Part III of the Constitution 
are really rights that are still reserved to the people after the delegation of rights by 
the people to the institutions of Government both at the Centre and in the States 
created by the Constitution. Article 13 reads: 

"(1) All laws in force in the territory of India immediately before the commencement 
of this Constitution, insofar as they are inconsistent with the provisions of this Part, 
shall, to the extent of such inconsistency, be void. 

(2) The State shall not make any law which takes away or abridges the rights 

| conferred by this Part and any law made in contravention of this clause, shall, to the 
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extent of the contravention, be void." 

This article, in clear and unambiguous terms, not only declares that all laws in force 
before the commencement of the Constitution and made thereafter taking away or 
abridging the said rights would be void to the extent of the contravention but also 
prohibits the State from making any law taking away or abridging the said rights. 
Part III is therefore enacted for the benefit of all the citizens of India, in an attempt 
to preserve to them their fundamental rights against infringement by the institutions 
created by the Constitution; for, without that safeguard, the objects adumbrated in 
the Constitution could not be achieved. For the same purpose, the said chapter 
imposes a limitation on the power of the State to make laws in violation of those 
rights. The entire part, in my view, has been introduced in public interest, and it is 
not proper that the fundamental rights created under the various articles should be 
dissected to ascertain whether any or which part of them is conceived in public 
interest and which part of them is conceived for individual benefit. Part III reflects 
the attempt of the Constitution-makers to reconcile individual freedom with State 
control. While in America this process of reconciliation was allowed to be evolved by 
the course of judicial decisions, in India, the fundamental rights and their limitations 
are crystallized and embodied in the Constitution itself; while in America a free hand 
was given to the judiciary not only to evolve the content of the right but also its 
limitations, in the Indian Constitution there is not much scope for such a process. 
The court cannot therefore import any further limitations on the fundamental rights 
other than those contained in Part III by any doctrine, such as “waiver" or otherwise. 
I would, therefore, hold that the fundamental rights incorporated in Part III of the 
Constitution cannot be waived. 

67. It is said that such an inflexible rule would, in certain cases, defeat the very 
object for which the fundamental rights are created. I have carefully scrutinized the 
articles in Part III of the Constitution of India, and they do not, in my view, disclose 
any such anomaly or create unnecessary hardship to the people for whose benefit 
the rights are created. Article 14 embodies the Famous principle of equality before 
the law and equal protection of the laws, and Articles 15 to 18 and Article 29(2) 
relate to particular applications of the rule. The principle underlying these articles is 
the mainspring of our democratic form of Government and it guarantees to its 
citizens equal protection in respect of both substantive and procedural laws. If the 
doctrine of waiver is engrafted to the said fundamental principles, it will mean that a 
citizen can agree to be discriminated. When one realizes the unequal positions 
occupied by the State and the private citizen, particularly in India where illiteracy is 
rampant, it is easy to visualize that in a conflict between the State and a citizen, the 
latter may, by fear of force or hope of preferment, give up his right. It is said that in 
such a case coercion or influence can be established in a court of law, but in practice 
it will be well nigh impossible to do so. The same reasoning will apply to Articles 15 
and 16. Article 17 illustrates the evil repercussion of the doctrine of waiver in its 
impact on the fundamental rights. That article in express terms forbids 
untouchability; obviocisly, a person cannot ask the State to treat him as an 
untouchable. Article 19 reads: 

”(/) All citizens shall have the right— 

(a) to freedom of speech and expression; 

( b ) to assemble peaceably and without arms; 
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(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; 

( f) to acquire, hold and dispose of property; and 

(g) to practice any profession, or to carry on any occupation, trade or business." 

The right to freedom is the essential attribute of a citizen under democratic form of 
Government. The freedoms mentioned in Article 19 are subject to certain restrictions 
mentioned in clauses (2) to (6) of that article. So far as the freedoms narrated in 
sub-clauses a to (g) of clause (1) of Article 19 are concerned, I cannot visualize any 
contingency where a citizen would be in a worse position than he was if he could not 
exercise the right of waiver. In regard to freedom to acquire, hold and dispose of 
property, a plausible argument may be advanced, namely, that a citizen should have 
a right to waive his right to acquire, hold and dispose of property; for, otherwise he 
might be compelled to acquire and hold his property, even if he intended to give it 
up! There is an underlying fallacy in this argument. The article does not compel a 
citizen to acquire, hold and dispose of property just as it does not compel a person 
to do any of the acts covered by the other freedoms. If he does not want to reside in 
any part of the territory of India or to make a speech or to practise any profession, 
he is at liberty not to do any of these things. So too, a person may not acquire the 
property at all or practise any profession but if he seeks to acquire property or 
practise any profession, he cannot be told that he has waived his right at an earlier 
stage to acquire property or practise the profession. A freedom to do a particular act 
involves the freedom not to do that act. There is an essential distinction between the 
non-exercise of a right and the exercise of a right subject to the doctrine of waiver. 
So understood, even in the case of the right covered by sub-clauses (/) of clause (1), 
there cannot be any occasion when a citizen would be worse off than when he had 
no fundamental rights under the article. The preservation of the rights under Article 
19 without any further engrafting of any limitations than those already imposed 
under the Constitution, is certainly in the interest of the public; for, the rights are 
essential for the development of human personality in its diverse aspects. Some 
comment is made in regard to the right covered by clause (3) of Article 20, and it is 
asked that if a person has no liberty to waive the protection under that clause, he 
could not give evidence even if he wanted to give it in his own interest. This 
argument ignores the content of the right under clause (3) of Article 20. The 
fundamental right of a person is only that he should not be compelled to be a 
witness against himself. It would not prevent him from giving evidence voluntarily. 
Under Article 21, no person shall be deprived of his life or personal liberty except 
according to procedure established by law and Article 22 gives protection against 
arrest and detention in certain cases. I do not think that any situation can be 
conceived when a person could waive this right to his advantage. Article 23(1) 
prohibits traffic in human beings and forced labour. It is not suggested that a person 
can waive this constitutional protection. So too, the right under Article 24, which 
prohibits employment of children in factories, cannot be waived. That apart, so far as 
this article is concerned, no question of waiver can arise as a child cannot obviously 
waive his right under this article. Article 25 gives guarantee for religious liberty 
subject to certain restrictions contained therein. It declares that all persons are 
equally entitled to freedom of conscience and the right freely to profess, practise and 
propagate religion. This right is certainly conceived in the public interest and cannot 
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be waived. So too, freedom to manage religious affairs, freedom as to payment of 
taxes for promotion of any particular religion and freedom as to attendance at 
religious instruction or religious worship in certain educational institutions are all 
conceived to enforce the religious neutrality of the State and it cannot be suggested 
that they are not in public interest. The cultural and educational rights of the 
minorities and their right to establish and administer educational institutions of their 
choice are given for the protection of the rights of the minorities and it cannot be 
said that they are not in public interest. Article 31, which prohibits the State from 
depriving a person of his property save by authority of law or to acquire any property 
without paying compensation, is intended to protect the properties of persons from 
arbitrary actions of the State. This article is conceived in the interest of the public 
and a person cannot say that he can be deprived of his property without authority of 
law or that his land can be acquired without compensation. 

68. It is suggested that if a person, after waiving his fundamental right to property 
and allowing the State to incur heavy expenditure in improving the same, turns 
round and claims to recover the said property, the State would be put to irreparable 
injury. Firstly, no such occasion should arise, as the State is not expected to take its 
citizens’ property or deprive them of their property otherwise than by authority of 
law. Secondly, if the owner of a property intends to give it to the State, the State 
can always insist upon conveying to it the said property in the manner known to law. 
Thirdly, other remedies may be open to the State — on that I am not expressing any 
opinion — to recover compensation or damages for the improvements bona fide 
made or the loss incurred, having regard to the circumstances of a particular case. 
These considerations, in my view, are of no relevance in considering the question of 
waiver in the context of fundamental rights. By express provisions of the 
Constitution, the State is prohibited from making any law which takes away or 
abridges the rights conferred by Part III of the Constitution. The State is not, 
therefore, expected to enforce any right contrary to the constitutional prohibition on 
the ground that the party waived his fundamental right. If this prohibition is borne 
in mind, no occasion can arise when the State would be prejudiced. The prejudice, if 
any, to the State would be caused not by the non-application of the doctrine of 
waiver but by its own action contrary to the constitutional prohibition imposed on it. 

69. It is then said that if the doctrine of waiver is to be excluded, a person can apply 
to the Supreme Court under Article 32 of the Constitution for the relief provided 
therein, withdraw the petition, get the order of the Supreme Court dismissing it and 
then apply over again for issue of a writ in respect of the same right. The 
apprehension so expressed is more imaginary than real; for, it has no foundation 
either in fact or in law. When an application is dismissed, for whatever reason it may 
be whether on merits or on admission — the order of the court becomes final and it 
can be reopened only in the manner prescribed by law. There is no scope for the 
application of the doctrine of waiver in such a case. 

70. Articles 33 and 34 contain some of the constitutional limitations on the 
application and the enforcement of the fundamental rights. The former article 
confers power on Parliament to modify the rights conferred by Part III of the 
Constitution in their application to facts and the latter enables it to impose 
restrictions on the rights conferred by that Part, while martial law is in force in any 
area. 


71. These two articles, therefore, do not create fundamental rights, but impose 
limitations thereon and I cannot appreciate the arqument that their presence in Part 
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III either derogates from the content of the fundamental rights declared therein or 
sustains the doctrine of waiver in its application to the said rights. Article 35 confers 
on the Parliament, the power to legislate for giving effect to the provisions of Part III 
to the exclusion of the legislatures of the States. This article also does not create a 
fundamental right, but provides a machinery for enforcing that right. 

72. A startling result, it is suggested, would flow from the rejection of the doctrine 
of waiver and the suggestion is sought to be illustrated by the following example: A 
person takes a permit for several years from the State for running a motor vehicle or 
an excise shop. Having enjoyed the benefit for several years and when action is 
proposed to be taken against him to terminate the licence, he contends that the law 
under which the permit was granted to him offended his fundamental rights and 
therefore constitutionally not valid. It is asked whether it would be open to him to 
say that the very Act under which the permit was granted to him was not valid in 
law. To my mind, this illustration does not give rise to any anomaly. Either a person 
can run a motor vehicle or an excise shop with licence or without licence. On the 

■i basis the law is valid, a licence is taken and the motor vehicle is run under that 
licence and if that law offends his fundamental right and therefore void, he continues 
to run the business without licence, as no licence is required under a valid law. The 
aforesaid illustration does not, therefore, give rise to any anomaly and even if it 
does, it does not affect the legal position. 

73. I have considered the various provisions relating to the fundamental rights with 
a view to discover if there is any justification for the comment that without the aid of 
the doctrine of waiver a citizen, in certain circumstances, would be in a worse 
position than that he would be if he exercised his right. I have shown that there is 
none. Nor is there any basis for the suggestion that the State would irreparably 
suffer under certain contingencies; for, any resulting hardship would be its own 
making and could be avoided if it acted in accordance with law. 

74. A large majority of our people are economically poor, educationally backward 
and politically not yet conscious of their rights. Individually or even collectively, they 
cannot be pitted against the State organizations and institutions, nor can they meet 
them on equal terms. In such circumstances, it is the duty of this Court to protect 
their rights against themselves. I have, therefore, no hesitation in holding that the 
fundamental rights created by the Constitution are transcendental in nature, 
conceived and enacted in national and public interest, and therefore cannot be 

! waived. 

75. That apart, I would go further and hold that as Section 5(1) of the Act 3 of 1947 
was declared to be void by this Court in M.Ct. Muthiah v. Cl 7^ the appellant cannot, 
by the application of the doctrine of waiver, validate the enquiry made under the 
said Act. It is suggested that there is a distinction between a case where the 
enactment is beyond the legislative competence of the legislature which made it and 
the case where the law is unconstitutional on the ground of existence of a 
constitutional limitation, that while in the former case the law is null and void, in the 
latter case the law is unenforceable and may be revived by the removal of the 
limitation by an amendment of the Constitution. On this distinction an argument is 
sought to be built to the effect that as in the present case Section 5(1) of the Act 3 
of 1947 was declared to be invalid only on the ground that it was hit by Article 14 of 
the Constitution, the law must be deemed to be on the statute-book and therefore 
the appellant was within his right to waive his constitutional guarantee. I am unable 
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to appreciate this argument. 

76. The scope of Article 13(1) of the Constitution was considered by this Court in 
Keshvan Madhava Menon v. State of Bombay^. This Court, by a majority, held that 
Article 13(1) of the Constitution does not make existing laws which are inconsistent 
with the fundamental rights, void ab initio, but only renders such laws unenforceable 
and void with respect to the exercise of the fundamental rights on and after the date 
of commencement of the Constitution. Mahajan, C.J., Who was a party to that 
decision, explained the word "void" in Article 13(1) of the Constitution in Behram 
Khursheed Pesikaka v. State of Bombay^. He observed at p. 652 thus: 

"It is axiomatic that when the law-making power of a State is restricted by written 
fundamental law, then any law enacted and opposed to the fundamental law is in 
excess of the legislative authority and is thus a nullity. Both these declarations of 
unconstitutionality go to the root of the power itself and there is no real distinction 
between them. They represent but two aspects of want of legislative power. The 
legislative power of Parliament and the State legislatures as conferred by Articles 
245 and 246 of the Constitution stands curtailed by the fundamental rights chapter 
of the Constitution." 

This decision in clear and unambiguous terms lays down that there cannot be any 
distinction on principle between constitutional incompetency and constitutional 
limitation. In either case, the Act is void, though in the latter case, the pre¬ 
constitutional rights and liabilities arising under the statute are saved. This Court 
again dealt with the meaning of the word "void" in Bhikaji Narain Dhakras v. State of 
Madhya Pradesh—. There the question was whether an Act which was declared void 
on the ground of inconsistency with the Constitution, can be revived by any 
subsequent amendment to the Constitution removing the inconsistency. This Court 
answered the question in the affirmative. Das, acting C.J., observed at p. 598 thus: 

"As explained in Keshavan Madhava Menon case 2 the law became void not in toto or 
for all purposes or for all times or for all persons but only 'to the extent of such 
inconsistency’, that is to say, to the extent it became inconsistent with the 
provisions of Part III which conferred the fundamental rights on the citizens. It did 
not become void independently of the existence of the rights guaranteed by Part 
III — In short Article 13(1) had the effect of nullifying or rendering the existing law 
which had become inconsistent with Article 19(l)(g) read with clause (6) as it then 
stood ineffectual, nugatory and devoid of any legal force or binding effect only with 
the exercise of the fundamental right on and after the date of the commencement of 
the Constitution.... It is only as against the citizens that they remained in a dormant 
or moribund condition. In our judgment, after the amendment of clause (6) of 
Article 19 on 18th June 1951, the impugned Act ceased to be unconstitutional and 
became revivified and enforceable against citizens as well as against non-citizens." 

77. This judgment does not say anything different from that expressed in Keshavan 
Madhava Menon case 2 nor does it dissent from the view expressed by Mahajan, C.J., 

in Behram Khursheed case The problem that confronted the learned Judges was a 
different one and they resolved it by applying the doctrine of "eclipse". The legal 
position viz. that the law declared to be void either on the ground of legislative 
incompetence or for the reason of constitutional limitation, as stated in the earlier 
decisions, remains unshaken by this decision. So long as the inconsistency remains 
the law continues to be void, at any rate vis-a-vis the fundamental rights of a 
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person. We are not concerned in this case with the doctrine of revival; for the 
inconsistency of Section 5(1) of the Act with the fundamental right under Article 14 
of the Constitution has not been removed by any amendment of the Constitution. So 
long as it is not done, the said section is void and cannot affect the fundamental 
rights of the citizens. In M.Ct. Muthiah v. CIT^ it was declared that Section 5(1) of 
Act 3 of 1947 was unconstitutional on the ground that it infringed the fundamental 
rights of the citizens under Article 14 of the Constitution. Under Article 141 of the 
Constitution, the law declared by the Supreme Court is binding on all the courts in 
India. It follows that the Income Tax Commissioner had no jurisdiction to continue 
the proceedings against the appellants under Act 3 of 1947. If the Commissioner 
had no jurisdiction, the appellants could not by waiving their right confer jurisdiction 
on him. 

78. The scope of the doctrine of waiver was considered by this Court in Behram 
Khurseed case 1 —. There a person was prosecuted for an offence under Section 66(b) 
of the Bombay Prohibition Act and he was sentenced to one month's rigorous 
imprisonment. One of the questions raised there was whether Section 13(b) of the 
Bombay Prohibition Act, having been declared to be void under Article 13(1) of the 
i Constitution insofar as it affected the consumption or use of liquid medicinal or toilet 
preparation containing alcohol, the prosecution was maintainable for infringement of 
that section. The Court held that in India once the law has been struck down as 
unconstitutional by the Supreme Court, no notice can be taken of it by any court, 
because, after it is declared as unconstitutional, it is no longer law and is null and 
void. Even so, it was contended that the accused had waived his fundamental right 
and therefore he could not sustain his defence. Mahajan, C.J., delivering the 
judgment of the majority, repelled this contention with the following observations at 
p. 653: 

"The learned Attorney-General when questioned about the doctrine did not seem to 
be very enthusiastic about it. Without finally expressing an opinion on this question 
we are not for the moment convinced that this theory has any relevancy in 
construing the fundamental rights conferred by Part III of our Constitution. We think 
that the rights described as fundamental rights are a necessary consequence of the 
declaration in the Preamble that the people of India have solemnly resolved to 
constitute India into a sovereign democratic republic and to secure to all its citizens 
justice, social, economic and political; liberty of thought, expression, belief, faith and 
worship; equality of status and of opportunity. These fundamental rights have not 
been put in the Constitution merely for the individual benefit though ultimately they 
come into operation in considering individual rights. They have been put there as a 
matter of public policy and the doctrine of waiver can have no application to 
provisions of law which have been enacted as a matter of constitutional policy. 
Reference to some of the articles, inter alia, Articles 15(1), 20, 21, makes the 
proposition quite plain. A citizen cannot get discrimination by telling the State 'You 
can discriminate’, or get convicted by waiving the protection given under Articles 20 
and 21." 

On the question of waiver, Venkatarama Aiyar, J., in his judgment before review, 
considered the American decisions and was inclined to take the view that under our 
Constitution when a law contravenes the provisions intended for the benefit of the 
individual, it can be waived. But the learned Judge made it clear in his judgment 
that the question of waiver had no bearing to any issue of fact arising for 
determination in that case but only for showing the nature of the right declared 
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under Article 19(1)(0 and the effect in iaw of a statute contravening it. Das, J., as 
he then was, in his dissenting judgment, did not state his view on this question but 
expressly reserved it in the following words: 

"In coming to the conclusion that I have, I have in a large measure found myself in 
agreement with the views of Venkatarama Aiyar, J., on that part of the case. I, 
however, desire to guard myself against being understood to agree with the rest of 
the observations to be found in his judgment, particularly those relating to waiver of 
unconstitutionality, the fundamental rights being a mere check on the legislative 
power or the effect of the declaration under Article 13(1) being 'relatively void'. On 
those topics I prefer to express no opinion on this occasion." 

I respectfully agree with the observations of Mahajan, C.J. For the aforesaid reasons, 
I hold that the doctrine of waiver has no application in the case of fundamental 
rights under our Constitution. 


ORDER 

79. The appeal is allowed. The order of the Income Tax Commissioner Delhi dated 
January 29, 1958 is set aside and ail proceedings now pending for implementation of 
the order of Union Government dated July 5, 1954 are quashed. The appellant shall 
get costs of this appeal. 
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1959 Supp (2) SCR 316:AIR 1959 SC 725 

(Under Article 32 of the Constitution of India for enforcement of Fundamental 

Rights). 

1. KAVALAPPARA KOTTARATHIL KOCHUNNI @ MOOPIL NAYAR(In 
Petition No. 443 of 55), 

2. RAVUNNIARATH UNNIMALU AMMA @ . . Petitioners; 

DEVAKI AMMA AND OTHERS(In Petition No. 40 of 56) and 

3. RAVUNNIARATH RAJAN MENON(In Petition No. 41 of 56) 

Versus 

STATE OF MADRAS AND OTHERS . . Respondents. 

1. K.C. GOPALAN UNNI 

2. THATHUNNI NAIR AND 

3. P. KOCHUNNI RAJA . . Interveners. 

Petitions Nos. 443 of 1955 and 40-41 of 1956, decided on 4th day of March 

1959 

Present : 

The Hon'ble The Chief Justice Sudhi Ranjan Das 

The hon'ble justice N.H. bhagwati 

The Hon'ble Justice Bhuvaneshwar Prasad Sinha 

the Hon’ble Justice k. Subba Rao 

The Hon’ble Justice K.N. Wanchoo 

For the Petitioners: M.C. Setalvad, Attorney-General.for India and M.K. Nambiyar, 
Senior Advocate (J.B. Dadachanji, S.N. Andley and Rameshwar Nath, Advocates of 
Rajinder Narain & Co., with them). 

For the State of Madras: T.M. Sen, Advocate. 

For the State of Kerala: K.V. Suryanarayana Iyer, Advocate-General for the State 
of Kerala (T.M. Sen, Advocate, with him). 

For Respondents 2-9: M.R. Krishna Pillai, Advocate. 

For Respondent 12 in Petition Nos. 40 and 41 of 1956: Purshottam Tricumdas, 
Senior Advocate (M.R. Krishna Pillai, Advocate, with him). 

For Respondents 11, 13-17 in Petition No. 443 of 55: K.R. Krishnaswami, 
Advocate. 

For Respondent 12 in Petn. No. 443 of 55: Purshottam Tricumdas, Senior 
Advocate (K.R. Krishnaswami, Advocate, with him). 

For Intervener 1: A.V. Viswanatha Sastri, Senior Advocate (M.R. Krishna Pillai 
Advocate, with him). 

For Intervener 2: Sardar Bahadur, Advocate. 

For Intervener 3: M.R. Krishna Pillar, Advocate. 

The Judgments of the Court were delivered by 

Das, C.J. The circumstances leading upto the presentation of the above noted three 







/ 







SCC QnLine Web Edition, Copyright© 2015 
Page 2 Saturday, July It, 2015 
Printed For: Shyam Divan 

SCC Online Web Edition: http://Www.scconline.com 




petitions under Article 32,which have been heard together, may be shortly stated: 

2. In pre-British times the Kavalappara Moopil Nair, who was the senior-most male 

j member of Kavalappara Swaroopam of dynastic family, was the Ruler of the 

Kavalappara territory situate in Walluvanad Taluk in the district of South Malabar. He 
was an independent prince or chieftain having sovereign rights over his territory and 
as such was the holder of the Kavalappara sthanam, that is to say, "the status and 
the attendant property of the senior Raja". Apart from the Kavalappara sthanam, 
which was a Rajasthanam, the Kavalappara Moopil Nair held five other sthanams in 
the same district granted to his ancestors by the superior overlord, the Raja of 
Palghat, as reward for military services rendered to the latter. He also held two other 
sthanams in Cochin granted to his ancestors by another overlord, the Raja of Cochin, 
for military services. Each of these sthanams has also properties attached to it and 
such properties belong to the Kavalappara Moopil Nair who is the sthanee thereof. 
On the death in 1925 of his immediate predecessor the petitioner in Petition No. 443 
of 1955 became the Moopil Nair of Kavalappara and as such the holder of the 
Kavalappara sthanam to which is attached the Kavalappara estate and also the 
holder of the various other sthanams in Malabar and Cochin held by the Kavalappara 
Moopil Nair. The petitioner in Petition No. 443 of 1955 will hereafter be referred to as 
"the sthanee petitioner". According to him all the properties attached to all the 
sthanams belong to him and Respondents 2 to 17, who are the junior members of 
the Kavalappara family or tarwad, have no interest in them. 

3. The Madras Marumkkattayam Act (Mad. 22 of 1932) passed by the Madras 
Legislature came into force on August 1, 1933. This Act applied to tarwads and not 
to sthanams and Section 42 of the Act gave to the members of a Malabar tarwad a 
right to enforce partition of tarwad properties or to have them registered as 
impartible. In March 1934 Respondents 10 to 17, then constituting the entire 
Kavalappara tarwad, applied under Section 42 of the said Act for registration of their 
family as an impartible tarwad. In spite of the objection raised by the sthanee 
petitioner, the Sub Collector ordered the registration of the Kavalappara tarwad as 
impartible. The sthanee petitioner applied to the High Court of Madras for the issue 
of a writ to quash the order of the Sub-Collector, but the High Court declined to do 
so on the ground that the sthanee petitioner had no real grievance as the said order 
did not specify any particular property as impartible property. While this decision 
served the purpose of the sthanee petitioner, it completely frustrated the object of 
Respondents 10 to 17. On April 10, 1934, therefore, Respondents 10 to 17 filed OS 
No. 46 of 1934 in the Court of the Subordinate Judge of Ottapalam for a declaration 

i that all the properties under the management of the defendant (meaning the 
sthanee petitioner) were tarwad properties belonging equally and jointly to the 
plaintiffs (meaning the respondents 10 to 17 herein) and the defendant i.e. the 
sthanee petitioner, and that the latter was in management thereof only as the 
Karnavan and manager of the tarwad. The sthanee petitioner contested the suit 
asserting that he was the Kavalappara Moopil Nair and as such a sthanee and that 
the properties belonged to him exclusively and that the plaintiffs (Respondents 10 to 
17 herein) had no interest in the suit properties. By his judgment pronounced on 
February 26, 1938, the Subordinate Judge dismissed the OS No. 46 of 1934. The 
plaintiffs (the Respondents 10 to 17 herein) went up in appeal to the Madras High 
Court, which, on April 9, 1943, allowed the appeal and reversed the decision of the 
Subordinate Judge and decreed the suit. That judgment will be found reported in 
Kuttan Unn't v. Kochunm-. The defendant i.e. the sthanee petitioner herein carried 
the matter to the Privy Council and the Privy Council by its judgment, pronounced 

i 
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on July 29, 1947, reversed the judgment of the High Court and restored the decree 
of dismissal of the suit passed by the Subordinate Judge. In the meantime in 1946 
Respondents 10 to 17 had filed a suit (OS No. 77 of 1121) in the Cochin Court 
claiming similar reliefs in respect of the Cochin sthanam. After the judgment of the 
Privy Council was announced. Respondents 10 to 17 withdrew the Cochin suit. The 
matter rested here for the time being. 

4. On February 16, 1953, Respondents 10 to 17 took the initiative again and 
presented a Memorial to the Madras Government asking that legislation be 
undertaken to reverse the Privy Council decision. The Government apparently did not 
think fit to take any action on that Memorial. Thereafter a suit was filed in the Court 
of the Subordinate Judge at Ottapalam by Respondents 2 to 9 who were then the 
minor members of the taward claiming Rs 4,23,000 as arrears of maintenance and 
Rs 44,000 as yearly maintenance for the future. The suit was filed in forma pauperis. 
There were some interlocutory proceedings in this suit for compelling the defendant 
(i.e. the sthanee petitioner) to deposit the amount of the maintenance into court 
which eventually came up to this Court by special leave but to which it is not 
necessary to refer in detail. During the pendency of that pauper suit, the sthanee 
petitioner, on August 3, 1955, executed two deeds of gift, one in respect of the 
Palghat properties in favour of his wife and two daughters who are the petitioners in 
Petition No. 40 of 1956 and the second in respect of the Cochin properties in favour 
of his son who is the petitioner in Petition No. 41 of 1956. 

5. Meanwhile Respondents 2 to 17 renewed their efforts to secure legislation for the 
reversal of the decree of the Privy Council and eventually on August 8, 1955, 
procured a private member of the Madras Legislative Assembly to introduce a Bill 
(LA Bill No. 12 of 1955) intituled "The Madras Marumakkathayam (Removal of 
Doubts) Bill, 1955" with only two clauses on the allegation,' set forth in the 
statement of objects and reasons appended to the Bill, that certain decisions of 
courts of law had departed from the age old customary law of Marumakkathayees 
with regard to sthanams and sthanam properties and that those decisions were the 
result of a misapprehension of the customary law which governed the 
Marumakkathayees from ancient times and tended to disrupt the social and 
economic structure of several ancient Marumakkathayam families in Malabar in that 
Karnavans of tarwad were encouraged to claim to be sthanees and thus deny the 
legitimate rights of the members of tarwads with the result that litigation had arisen 
or were pending. It was said to be necessary, in the interests of harmony and well 
being of persons following the Marumakkathayam law, that the correct position of 
customary law governing sthanams and sthanam properties should be clearly 
declared. This Bill came before the Madras Legislative Assembly on August 20, 1955, 
and was passed on the same day. The Bill having been placed before the Madras 
Legislative Council, the latter passed the same on August 24, 1955. The assent of 
the President to the Bill was obtained on October 15, 1955, and the Act intituled 
"the Madras Miirumakkathayam (Removal of Doubts) Act 1955" being Madras Act 32 
of 1955 and hereinafter referred to as the impugned Act, was published in the 
Official Gazette on October 19, 1955. Section 1 of the impugned Act is concerned 
with the short title and its application. Section 2, which is material for our purposes, 
is expressed in the following terms: 

2. Cert Bin kinds of sthenem properties declared to be tarwad properties .— 
Notwithstanding any decision of court, any sthanam in respect of which — 
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(a) there is or had been at any time an intermingling of the properties of the 
sthanam and the properties of the tarwad or 

(b) the members of the tarwad have been receiving maintenance from the properties 
purporting to be sthanam properties as of right, or in pursuance of a custum or 
otherwise, or 


(c) there had at any time been a vacancy caused by there being no male member of 
the tarwad eligible to succeed to the sthanam, shall be deemed to be and shall be 
deemed always to have been a Marumakkathayam tarwad and the properties 
appertaining to such a sthanam shall be deemed to be and shall be deemed always 
to have been properties belonging to the tarwad to which the provisions of the 
Madras Marumakkathayam Act, 1932 (Madras Act 22 of 1933), shall apply. 

Explanation .—All words and expressions used in this Act shall bear the same 
meaning as in the Madras Marumakkathayam Act, 1932(Madras Act 22 of 1933)." 

6. Almost immediately after the publication of the impugned Act in the gazette, 
Respondents 2 to 17 published notices in Mathrubumi , a Malayalam daily paper with 
large circulation in Malabar, Cochin and Travancore, to the effect that by reason of 
the passing of the impugned Act, Kavalappara, estate had become their tarwad 
properties and that rents could be paid to the sthanee petitioner only as the 
Karnavan of the properties and not otherwise. The notices further stated that the 
donees under the two deeds of gift executed by the sthanee petitioner were not 
entitled to the properties conveyed to them and should not be paid any rent at all. 
After the passing of the impugned Act one of the respondents filed another suit, also 
in forma pauperis, in the same court. It is also alleged by the petitioners that 
Respondents 2 to 17 are contemplating the filing of yet another suit for partition, 
taking advantage of the provisions of the impugned Act. 

7. It was in these circumstances detailed above that the Kavalappara Moopii Nair i.e. 
the sthanee petitioner, on December 12, 1955, filed the present Petition No. 443 of 

1955 under Article 32 of the Constitution. This was followed by Petition No. 40 of 

1956 by his wife and two daughters and Petition No. 41 of 1956 by his son. Both the 
last mentioned petitions were filed on February 3, 1956. The first respondent in all 
the three petitions is the State of Madras and Respondents 2 to 17 are the members 
of the sthanee petitioner’s tarwad. In his petition the sthanee petitioner prays "that 
a writ of Mandamus or any other proper writ, order or directions be ordered to issue 
for the purpose of enforcing his fundamental rights, directing the respondents to 
forbear from enforcing any of the provisions of the Madras Act 32 of 1955 against 
the petitioner, his Kavalappara sthanam and Kavalappara estate, declaring the said 
Act to be unconstitutional and invalid". The prayers in the other two petitions are 
mutatis mutandis the same. 


8. Shri Purshottam Tricumdas appearing for some of the respondents has taken a 
preliminary objection as to the maintainability of the petitions. The argument in 
support of his objection has been developed and elaborated by him in several ways. 
In the first place, he contends that the petitions, insofar as they pray for the issue of 
a writ of mandamus, are not maintainable because the petitioners have an adequate 
remedy in that they can agitate the question now sought to be raised on these 
petitions and get relief in the pauper suit filed by one of the respondents after the 
passing of the impugned Act. This argument overlooks the fact that the present 
petitions are under Article 32 of the Constitution which is itself a guaranteed right. 
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In Rashid Ahmed v. Municipal Board, Kairana 2 - this Court repelled the submission of 
the Advocate-General of Uttar Pradesh to the effect that, as the petitioner had an 
adequate legal remedy by way of appeal, this Court should not grant any writ in the 
nature of the prerogative writ of mandamus or certiorari and observed: 

"There can be no question that the existence of an adequate legal remedy is a thinq 
to be taken into consideration in the matter of granting writs, but the the poweri 
given to this Court under Article 32 are much wider and are not confined to issuina 
prerogative writs only." y 

Further, even if the existence of other adequate legal remedy may be taken into 
consideration by the High Court in deciding whether it should issue any of the 
prerogative writs on an application under Article 226 of the Constitution, as to which 
we say nothing now — this Court cannot, on a similar ground, decline to entertaina 
petition under Article 32, for the right to move this Court by appropriate proceedings 
for the enforcement of the rights conferred by Part III of the Constitution is itself a 
guaranteed right. It has accordingly been held by this Court in Romesh Thappar v. 
State of Madras 2 that under the Constitution this Court is constituted the protector 
and guarantor of fundamental rights and it cannot, consistently with the 
responsibility so laid upon it, refuse to entertain applications seeking the protection 
of this Court against infringement of such rights, although such applications are 
made to this Court in the first instance without resort to a High Court having 
concurrent jurisdiction in the matter. The mere existence of an adequate alternative 
legal remedy cannot per se be a good and sufficient ground for throwing out a 
petition under Article 32, if the existence of a fundamental right and a breach actual 
or threatened, of such right is alleged and is prima facie established on the petition. 

9 - The second line of argument advanced by learned counsel is that the violation of 
the right to property by private individuals is not within the purview of Article 19(1) 
(0 or Article 31(1) and that a person whose right to property is infringed by a 
private individual must, therefore, seek his remedy under the ordinary law and not 
by way of an application under Article 32. In support of this part of his argument 
learned counsel relies on the decision of this Court in P.D. Shamdasani v. Central 
Bank of India LtdA In that case the respondent Bank had, in exercise of its right of 
lien under its articles of association, sold certain shares belonging to the petitioner 
and then the latter started a series of proceedings in the High Court challenging the 
right of the Bank to do so. After a long lapse of time, after all those proceedings had 
been dismissed, the petitioner instituted a suit against the Bank challenging the 
validity of the sale of his shares by the Bank. The plaint was rejected by the court 
under Order 7 Rule ll(c/) of the Code of Civil Procedure as barred by limitation. 
Thereupon the petitioner filed an application under Article 32 of the Constitution 
praying that all the adverse orders made in the previous proceedings be quashed 
and the High Court be directed to have "the above suit set down to be heard as 
undefended and pronounce judgment against the respondent or to make such orders 
as it thinks fit in relation to the said suit". It will be noticed that the petitioner had 
no grievance against the State as defined in Article 12 of the Constitution and his 
petition was not founded on the allegation that his fundamental right under Article 
19(l)(0 or Article 31(1) had been infringed by any action of the State as so defined 
or by anybody deriving authority from the State. The present position is, however 
entireiy different, for the gravamen of the complaint of the sthanee petitioner and 
t e other petitioners, who claim title from him, is directly against the impugned Act 
passed by the Madras Legislature, which is within the expression "State" as defined 











SCC OnUne Web Edition. Copyright © 2015 
Page 6 Saturday. July 11, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: http://Vi-VAv.scconline.corn 



in Article 12. Therefore in the cases now before us the petitions are primarily against 
the action of the State and Respondents 2 to 17 have been impleaded because they 
I are interested in denying the petitioner’s rights created in their favour by the 
impugned Act. Indeed by means of suits and public notices, those respondents have 
in fact been asserting the rights conferred upon them by the impugned Act. In these 
circumstances the petitioners' grievance is certainly against the action of the State 
which, by virtue of the definition of that term given in Article 12 of the Constitution 
includes the Madras Legislature and it cannot certainly be said that the subject- 
matters of the present petitions comprise disputes between the private individuals 
unconnected with any State action. Clearly disputes are between the petitioners on 
the one hand and the State and persons claiming under the State or under a law 
made by the State on the other hand. The common case of the petitioners and the 
respondents, therefore, is that the impugned Act does affect the right of the 
petitioners to hold and enjoy the properties as sthanam properties; but, while the 
petitioners contend that the law is void, the respondents maintain the opposite view 
In our opinion these petitions under Article 32 are not governed by our decision in 
P.D. Shamdasani's case 1 and we see no reason why, in the circumstances the 
petitioners should be debarred from availing themselves of their constitutional Viqht 
i ' nvo ^ e the jurisdiction of this Court for obtaining redress against infringement of 
I their fundamental rights. 


10 . The third argument in support of the preliminary point is that an application 
under Article 32 cannot be maintained until the State has taken or threatens to take 
any action under the impugned law which action, if permitted to be taken will 
infringe the petitioners’ fundamental rights. It is true that the enactments aboiishinq 
estates contemplated some action to be taken by the State, after the enactments 
came into force, by way of issuing notifications, so as to vest the estates in the State 
and thereby to deprive the proprietors of their fundamental right to hold and enjoy 
their estates. Therefore, under those enactments some overt act had to be done by 
the State before the proprietors were actually deprived of their right, title and 
interest, in their estates. In cases arising under those enactments the proprietors 

could invoke the jurisdiction of this Court under Article 32 when the State did or 

threatened to do the overt act. But quite conceivably an enactment may 
immediately on its coming into force take away or abridge the fundamental rights of 
a person by its very terms and without any further overt act being done. The 

impugned Act is said to be an instance of such enactment. In such a case the 

infringement of the fundamental right is complete eo instanti the passing of the 
enactment and, therefore, there can be no reason why the person so prejudicially 
affected by the law should not be entitled immediately to avail himself of the 
constitutional remedy under Article 32. To say that a person, whose fundamental 
right has been infringed by the mere operation of an enactment, is not entitled to 
mvoke the jurisdiction of this Court under Article 32, for the enforcement of his 
right, will be to deny him the benefit of a salutory constitutional remedy which is 
itself his fundamental right. The decisions of this Court do not compel us to do so. In 
State of Bombay v. United Motors ( India) Limited * the petitioners applied to the 
^J 9h C ,° Urt 0I ? November 3 * 1952, under Article 226 of the Constitution challenging 
i ,Qco dl m the Bomba y Sa!e s Tax Act, 1952 which came into force on November 
1, 1952. No notice had been issued, no assessment proceeding had been started 
and no demand had been made on the petitioners for the payment of any tax under 
the impugned Act. It should be noted that in that petition one of the grounds of 
attack was that the Act required the dealers, on pain of penalty, to apply for 
registration in some cases and to obtain a license in some other cases as a condition 
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for the carrying on of their business, which requirement, without anything more, was 
said to have infringed the fundamental rights of the petitioners under Article 19(g) 
of the Constitution and no objection could, therefore, be taken to the maintainability 
of the application. Reference may also be made to the decision of this Court in 
HimmatlaI Harilal Mehta v. State of Madhya Pradesh-. In that case, after cotton was 
declared, on April 11, 1949, as liable to sales tax under the Central Provinces and 
Berar Sales Tax Act, 1947, the appellant commenced paying the tax in respect of the 
purchases made by him and continued to pay it till December 31, 1950. Having 
been advised that the transactions done by him in Madhya Pradesh were not "sales" 
within that State and that consequently he could not be made liable to pay sales tax 
in that State, the appellant declined to pay the tax in respect of the purchases made 
during the quarter ending March 31, 1951. Apprehending that he might be 
subjected to payment of tax without the authority of law, the appellant presented an 
application to the High Court of Judicature at Nagpur under Article 226 praying for 
an appropriate writ or writs for securing to him protection From the impugned Act 
and its enforcement by the State. The High Court declined to issue a writ and 
dismissed the petition on the ground that a mandamus could be issued only to 
compel an authority to do or to abstain from doing some act and that it was seldom 
anticipatory and was certainly never issued where the action of the authority was 
dependent on some action of the appellant and that in that case the appellant had 
not even made his return and no demand for the tax could be made from him. Being 
aggrieved by that decision of the High Court, the petitioner in that case came up to 
this Court on appeal and this Court held that a threat by the State to realise the tax 
from the assessee without the authority of law by using coercive machinery of the 
impugned Act was a sufficient infringement of his fundamental right which gave him 
a right to seek relief under Article 226 of the Constitution. It will be noticed that the 
Act impugned in that case had by its terms made it incumbent on all dealers to 
submit returns etc. and thereby imposed restrictions on their fundamental right to 
carry on their businesses under Article 19(l)(g). The present case, however, stands 
on a much stronger footing. The sthanee petitioner is the Kavalappara Moopil Nair 
and as such holds certain sthanams and the petitioners in Petitions Nos. 40 and 41 
of 1956 derive their titles from him. According to the petitioners, the sthanee 
petitioner was absolutely entitled to all the properties attached to all the sthanams 
and Respondents 2 to 17 had no right, title or interest in any of the sthanam 
properties. Immediately after the passing of the impugned Act, the Madras 
Marumakkathayam Act, 1932 became applicable to the petitioners' sthanams and 
the petitioners' properties became subject to the obligations and liabilities imposed 
by the last mentioned Act. On the passing of the impugned Act, the sthanee 
petitioner immediately became relegated from the status of a sthanee to the status 
of a Karnavan and manager and the sthanam properties have become the tarwad 
properties and Respondents 2 to 17 have automatically become entitled to a share in 
those properties along with the petitioners. The right, title or interest claimed by 
petitioners in or to their sthanam properties is, by the operation of the statute itself 
and without anything further being done, automatically taken away or abridged and 
the impugned Act has the effect of automatically vesting in Respondents 2 to 17 an 
interest in those properties as members of the tarwad. Indeed Respondents 2 to 17 
are asserting their rights and have issued public notices on the basis thereof and 
have also instituted a suit on the strength of the rights created in them by the 
impugned Act. Nothing further remains to be done to infringe the petitioners’ right 
to the properties as sthanam properties. It is true that the sthanee petitioner or the 
other petitioners deriving title from him are still in possession of the sthanam 
properties, but in the eye of law they no longer possess the right of the sthanee and 
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they cannot, as the sthanee or persons deriving title from the sthanee, lawfully claim 
any rent from the tenants. In view of the language employed in Section 2 quoted 
above and its effect the petitioners can legitimately complain that their fundamental 
right to hold and dispose of the sthanam properties has been injured by the action of 
the Legislature which is "state" as defined in Article 12 of the Constitution. In the 
premises, the petitioners are prima facie entitled to seek their fundamental remedy 
under Article 32. 

11 . The next argument in support of the objection as to the maintainability of these 
petitions is thus formulated: The impugned Act is merely a piece of a declaratory 
legislation and does not contemplate or require any action to be taken by the State 
or any other person and, therefore, none of the well known prerogative writs can 
afford an adequate or appropriate remedy to a person whose fundamental right has 
been infringed by the mere passing of the Act. If such a person challenges the 
validity of such an enactment, he must file a regular suit in a court of competent 
jurisdiction for getting a declaration that the law is void and therefore, cannot and 
does not effect his right. In such a suit he can also seek consequential reliefs by way 
of injunction or the like, but he cannot avail himself of the remedy under Article 32. 
In short, the argument is that the proceeding under Article 32 cannot be converted 
into or equated with a declaratory suit under Section 42 of the Specific Relief Act. 
Reference is made, in support of the aforesaid contention, to the following passage 
in the judgment of Mukherjea, J., as he then was, in the case of Chiranjit Lai 
Chowdhuri v. Union of India 7 -. 

"As regards the other point, it would appear from the language of Article 32 of the 
Constitution that the sole object of the article is the enforcement of fundamental 
rights guaranteed by the Constitution. A proceeding under this article cannot reoily 
have any affinity to what is known as a declaratory suit." 

But further down on the same page His Lordship said: 

"Any way, Article 3 2 of the Constitution gives us very wide discretion in the matter 
of framing our writs to suit the exigencies of particular cases, and the application of 
the petitioner can not be thrown out simply on the ground that the proper writ or 
direction has not been prayed for." 

It should be noted that though in that case the petitioner prayed, inter alia, for a 
declaration that the Act complained of was void under Article 13 of the Constitution 
it was not thrown out on that ground. The above statement of the law made by 
Mukherjea, J. is in accord with the decision of this Court in the earlier case of Rashid 
Ahmed v. Municipal Board, Kairana The passage from our judgment in that case, 
which has already been quoted above, also acknowledges the powers given to this 
Court by Article 32 are much wider and are not confined to the issuing of prerogative 
writs only. The matter does not rest there. In T.C. Basappa v. T. Nagappaa- 
Mukherjea, J. again expressed the same view: (p. 256). 

"The language used in Articles 32 and 226 of our Constitution is very wide and the 
powers of the Supreme Court as well as of all the High Courts in India extend to 
issuing of orders, writs or directions including writs in the nature of habeas corpus, 
mandamus, quo warranto, prohibition and certiorari as may be considered necessary 
for enforcement of the fundamental rights and in the case of the High Courts, for 
other purposes as well. In view of the express provisions of our Constitution we need 
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not now look back to the early history or the procedural technicalities of these writs 
in English law, nor feel oppressed by any difference or change of opinion expressed 
in particular cases by English Judges." 


j In Ebrahim Vazir Mayat v. State of Bombay 3 - the order made by the majority of this 
Court was framed as follows: 


"As a result of the foregoing discussion we declare Section 7 to be void under Article 
31(1) insofar as it conflicts with the fundamental right of a citizen of India under 
Article 19(l)(e) of the Constitution and set it aside. The order will, however, operate 
only upon proof of the fact that the appellants are citizens of India. The case will, 
therefore, go back to the High Court for a finding upon this question. It will be open 
to the High Court to determine this question itself or refer it to the Court of District 
Judge for a finding." 

That was a case of an appeal coining from a High Court and there was no difficulty in 
: remanding the case for a finding on an issue, but the fact to note is that this Court 

did make a declaration that Section 7 of the Act was void. We are not unmindful of 

the fact that in the case of Maharaj Umeg Singh v. State of Bombay — which came 
up before this Court on an application under Article 32, the petitioner had been 
relegated to filing a regular suit in a proper court having jurisdiction in the matter. 
But on a consideration of the authorities it appears to be well established that this 
Court's powers under Article 32 are wide enough to make even a declaratory order 
where that is the proper relief to be given to the aggrieved party. The present case 
appears to us precisely to be an appropriate case, if the impugned Act has taken 
away or abridged the petitioners' right under Article 19(l)(f) by its own terms and 
without anything more being done and such infraction cannot be justified. If, 
therefore, the contentions of the petitioners be well founded, as to which we say 
nothing at present, a declaration as to the invalidity of the impugned Act together 
with the consequential relief by way of injunction restraining the respondents and in 
particular Respondents 2 to 17 from asserting any rights under the enactment so 
declared void will be the only appropriate reliefs which the petitioners will be entitled 
to get. Under Article 32 we must, in appropriate cases, exercise our discretion and 
frame our writ or order to suit the exigencies of this case brought about by the 
alleged nature of the enactment we are considering. In a suit for a declaration of 
their titles on the impugned Act being declared void, Respondents 2 to 17 will 
certainly be necessary parties, as persons interested to deny the petitioners’ title. 

J We see no reason why, in an application under Article 32 where declaration and 
injunction are proper reliefs, Respondents 2 to 17 cannot be made parties. In our 
opinion, therefore, there is no substance in the argument advanced by learned 
counsel on this point. 

12 . The last point urged in support of the plea as to the non-maintainability of these 
applications is that this Court cannot, on an application under Article 32, embark 
upon an enquiry into disputed question of fact. The argument is developed in this 
way. In the present case the petitioners allege, inter alia, that the impugned Act has 
I deprived them of their fundamental right to the equal protection of the law and 
equality before the law guaranteed by Article 14 of the Constitution. Their complaint 
is that they have been discriminated against in that they and their sthanam 
properties have been singled out for hostile treatment by the Act. The petitioners 
contend that there is no other sthanam which comes within the purview of this 
enactment and that they and the sthanams held by them are the only target against 
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which this enactment is directed. The respondents, on the other hand, contend that 
the language of Section 2 is wide and general and the Act applies to all sthanams to 
which one or more of the conditions specified in Section 2 may be applicable and 
that this Court cannot, on an application under Article 32, look at any extraneous 
evidence but must determine the issue on the terms of the enactment alone and 
that in any event this Court cannot go into disputed questions of fact as to whether 
there are or are not other sthanees or sthanams similarly situate as the petitioners 
are. In support of his contention Shri Purshottam Tricumdas refers us to some 
decisions where some of the High Courts have declined to entertain applications 
under Article 226 of the Constitution involving disputed questions of fact and 
relegated the petitioners to regular suits in courts of competent jurisdiction. We are 
not called upon, on this occasion, to enter into a discussion or express any opinion 
as to the jurisdiction and power of the High Courts to entertain and to deal with 
applications under Article 226 of the Constitution where disputed questions of fact 
have to be decided and we prefer to confine our observations to the immediate 
problem now before us, namely, the limits of the jurisdiction and power of this Court 
when acting under Article 32 of the Constitution. Shri Purshottam Tricumdas 
concedes that the petitioners have the fundamental right to approach this Court for 
I relief against infringement of their fundamental right. What he says is that the 
petitioners have exercised that fundamental right and that this fundamental right 
goes no further. In other words he maintains that nobody has the fundamental right 
that this Court must entertain his petition or decide the same when disputed 
questions of fact arise in the case. We do not think that that is a correct approach to 
the question. Clause (2) of Article 32 confers power on this Court to issue directions 
or orders or writs of various kinds referred to therein. This Court may say that any 
particular writ asked for is or is not appropriate or it may say that the petitioner has 
not established any fundamental right or any breach thereof and accordingly dismiss 
the petition. In both cases this Court decides the petition on merits. But we do not 
countenance the proposition that, on an application under Article 32, this Court may 
decline to entertain the same on the simple ground that it involves the 
determination of disputed questions of fact or on any other ground. If we were to 
accede to the aforesaid notification of learned counsel, we would be failing in our 
duty as the custodian and the fundamental rights. We are not unmindful of the fact 
that the view that this Court is bound to entertain a petition under Article 32 and to 
decide the same on merits may encourage litigants to file many petitions under 
Article 32 instead of proceeding by way of a suit. But that consideration cannot, by 
itself, be a cogent reason for denying the fundamental right of a person to approach 
this Court for the enforcement of his fundamental right which may, prima facie, 
appear to have been infringed. Further, questions of fact can and very often are 
dealt with on affidavits. In Chiranjittat Chowdhuri case- this Court did not reject the 
petition in limine on the ground that it required the determination of disputed 
questions of fact as to there being other companies equally guilty of 
mismanagement. It went into the facts on the affidavits and held, inter alia, that the 
petitioner had not discharged the onus that lay on him to establish his charge of 
denial of equal protection of the laws. That decision was clearly one on merits and is 
entirely different from a refusal to entertain the petition at all. In Kathi Raning 
Rawat v. State of Saurashtra— the application was adjourned in order to give the 
respondent in that case an opportunity to adduce evidence before this Court in the 
form of an affidavit. An affidavit was filed by the respondent setting out facts and 
figures relating to an increasing number of incidents of looting, robbery, dacoity, 
nose cutting and murder by marauding gangs of dacoits in certain areas of the State 
in suDDOrt of the claim of the respondent State that "the security of the State and 
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j public peace were jeopardised and that it became impossible to deal with the 
offences that were committed in different places in separate courts of law 
j expeditiously". This Court found no difficulty in dealing with that application on 
evidence adduced by affidavit and in upholding the validity of the Act then under 
challenge. That was also a decision on merits although there were disputed 
questions of fact regarding the circumstances in which the impugned Act came to be 
passed. There were disputed questions of fact also in the case of Ramkrishna Dalmia 
; v. Justice S.R. Tendolkar—. The respondent State relied on the affidavit of the 
Principal Secretary to the Finance Ministry setting out in detail the circumstances 
which lead to the issue of the impugned notification and the matters recited therein 
and the several reports referred to in the said affidavit. A similar objection was taken 

by learned counsel for the petitioners in that case as has now been taken. It was 

urged that reference could not be made to any extraneous evidence and that the 
basis of classification must appear on the face of the notification itself and that this 
Court should not go into disputed questions of fact. This Court overruled that 
objection and held that there could be no objection to the matters brought to the 
notice of the Court by the affidavit of the Principal Secretary being taken into 
consideration in order to ascertain whether there was any valid basis for treating the 
j petitioners and their companies as a class by themselves. As we have already said, it 

i is possible very often to decide questions of fact on affidavits. If the petition and the 

affidavits in support thereof are not convincing and the court is not satisfied that the 
petitioner has established his fundamental right or any breach thereof, the Court 
may dismiss the petition on the ground that the petitioner has not discharged the 
onus that lay on him. The court may, in some appropriate cases, be inclined to give 
an opportunity to the parties to establish their respective cases by filing further 
affidavits or by issuing a commission or even by setting the application down for trial 
on evidence, as has often been done on the original sides of the High Courts of 
Bombay and Calcutta, or by adopting some other appropriate procedure. Such 
occasions will be rare indeed and such rare cases should not, in our opinion, be 
regarded as a cogent reason for refusing to entertain the petition under Article 32 on 
the ground that it involves disputed questions of fact. 

13 . For reasons given above we are of opinion that none of the points urged by 
learned counsel for the respondents in support of the objection to the maintainability 
of these applications can be sustained. These applications will, therefore, have to be 
heard on merits and we order accordingly. The respondents represented by Shri 
i Purshottam Tricumdas must pay one set of costs of the hearing of this preliminary 
i objection before us to the petitioners. 

Wanchoo, J.— 1 have read the judgment just delivered by My Lord the Chief 
Justice, with which my other Brethren concur, with great care. With the utmost 
respect for My Brethren for whom I have the highest regard, I must state that if 
these applications were based only on the infringement of Article 14 of the 
Constitution, I would have no hesitation in dismissing them as not maintainable. I 
need not elaborate my reasons in this case and shall content myself by observing 
that where the law, as in this case, is general in terms and there is no question of its 
direct enforcement by the State in the form, for example, of grant of licences, issue 
of notices, submission of returns, and so on, actually resulting in wholesale abuse of 
its provisions, this Court will not permit an applicant under Article 32 to lead 
evidence to show that the law was meant to hit him alone. However, the applicants 
also rely on the infringement of the fundamental right guaranteed under Article 19(1) 
{/). As to that, I have doubts whether an application under Article 32 challenging a 
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general law of this kind, which affects one or other of the fundamental rights 
guaranteed under Article 19, can be maintained, in the absence of any further 
provision therein for direct enforcement of its provisions by the State in the form 
already indicated above, by a person who merely apprehends that he might in 
certain eventualities be affected by it. However, on the present occasion, I do not 
propose to press my doubts to the point of dissent and therefore concur with the 
proposed order. 


1 1943 ILR 1944 Mad. 515 

2 1950 SCR 566. 

3 1950 SCR 594 

I 1952 SCR 391 

5 1953 SCR 1069 

6 1954 SCR 1122 

7 1950 SCR 869, 900. 

K 1955 1 SCR 250, 256 

9 1954 SCR 933, 941. 

10 1955 2 SCR 164 

II 1952 SCR 435 

17 Supreme Court Civil Appeals Nos. 455-457 and 656-658 of 1957, decided on March 28, 1958. 
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(1962) 1 SCR 827:AIR 1962 SC 110 

Appeal from the Judgment and Order dated 5th October, 1956, of the Patna, 

High Court in Micellaneous Appeal No. 367 of 1953, 

STATE OF BIHAR . . Appellant; 

Versus 

KARAM CHAND THAPAR & BROTHERS LTD. . . Respondents. 

Civil Appeal No. 209 of 1959, decided on 7th day of April, 1961. 

Present: 

The hon’ble Justice S.K. Das 
The hon'ble Justice J.L. Kapur 
The hon'ble Justice m. Hidayatulllah 
The Hon'ble Justice J.C. Shah 
The Hon’ble Justice T.L. Venkatarama ayyar 
For the Appellant: L.K. Jha, Senior Advocate (R.C. Prasad, Advocate, with him). 

For the Respondents: M.C. Setalvad, Attorney-General for India, N. De, Senior 
Advocate (P.K. Mukherjee, Advocate, with them). 

The Judgment of the Court was delivered by 

Venkatarama Aiyar, J.~ This is an appeal against the Judgment of the High Court 
of Patna in an appeal under the Arbitration Act, 1940. The appellant is the State of 
Bihar, and the respondents are a company registered under the Indian Companies 
Act, doing business as building contractors. They entered into three contracts for the 
construction of aerodrome, hangarettes, buildings, stores and other works at Ranchi, 
the first of them being Contract No. 21 of 1942 dated November 5, 1942, and the 
other two being Contracts Nos. 6 and 8 dated April 5, 1943. After the above works 
were completed, disputes arose between the parties over the bills and eventually by 
an agreement dated February 6, 1948, they were referred to the arbitration of one 
Col. AWS. Smith. The arbitrator made his award on June 4, 1948, and sent a copy 
thereof to the parties. The respondents thereupon filed a petition under Sections 17 
and 20 of the Indian Arbitration Act, 1940, for a decree in terms of the award. The 
appellant filed objections thereto, and the petition was then registered as Title Suit 
No. 53 of 1951. While this suit was pending, the arbitrator who had meantime left 
for Hong Kong sent to the Court of the Additional Subordinate Judge of Ranchi 
before whom the suit was pending a copy of the award duly signed by him, for being 
filed as provided in the Act. Notices were issued by the court under Section 14(2) of 
the Act, and, in answer thereto, the appellant filed an application to set aside the 
award on various grounds. To this, the respondents filed their reply statement. In 
view of this application, the respondents did not press their petition under Sections 
17 and 20 of the Arbitration Act, which was in consequence dismissed, and the 
proceedings which commenced with the receipt of the award from the arbitrator 
were continued as Title Suit No. 53 of 1951. After an elaborate trial the Additional 
Subordinate Judge, Ranchi, passed a decree in terms of the award except as to a 
part which he held to be in excess of the claim. The appellant took the matter in 
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appeal to the High Court of Patna which confirmed the decree of the Subordinate 
Judge but granted a certificate under Articles 132 and 133(1) of the Constitution, 
and hence this appeal. 

2. Though the controversy between the parties ranged in the courts below over a 
wide area, before us, it was restricted to two questions —whether there was a valid 
agreement of reference to arbitration binding on the Government and whether a 
decree could be passed on the unstamped copy of the award filed in the court. On 
the first question, the appellant contends that the agreement for reference to 
arbitration does not comply with the requirements of Section 175(3) of the 
Government of India Act, 1935, which was the Constitutional provision in force at 
the relevant date, and it is therefore void, that the award passed in proceedings 
founded thereon is a nullity and that no decree could be passed in terms thereof. 
Section 175(3) is as follows: 

"Subject to the provisions of this Act with respect to the Federal Railway authority, 
all contracts made in the exercise of the executive authority of the Federation or of a 
province shall be expressed to be made by the Governor-General, or by the Governor 
of the Province, as the case may be, and all such contracts and all assurances of 
property made in the exercise of that authority shall be executed on behalf of the 
Governor-General or Governor by such persons and in such manner as he may direct 
or authorise." 

Under this section, a contract entered into by the Governor of a Province must satisfy 
three conditions. It must be expressed to be made by the Governor; it must be 
executed; and the execution should be by such persons and in such manner as the 
Governor might direct or authorise. We have now to examine whether the agreement 
to refer to arbitration dated February 6, 1948, satisfies the above conditions. It is 
expressed to be made between the Governor of Bihar and the respondents. It is also 
a formal document executed by one YK Lall, Executive Engineer, Ranchi Division, 
and by the respondents. So the only point that remains for consideration is whether 
the Executive Engineer was a person who was directed or authorised by the 
Governor to execute the agreement in question. The appellant contends that he was 
not, and relies in support of his contention on a notification dated April 1, 1937, 
issued by the Government of Bihar. That notification, in so far as it is material, is as 
follows: 

"In exercise of the powers conferred by sub-section (3) of Section 175 of the 
Government of India Act, 1935, the Governor of Bihar is pleased, in supersession of 
all existing orders, to direct that the undermentioned classes of deeds, contracts and 
other instrument may be executed on his behalf as follows: 

A. In the case of the Public Works Department (subject to any limit fixed by 
Departmental orders). 


2. All instruments relating to the execution 
of works of all kinds connected with buildings, 
bridges, roads canals, tanks, reservoirs, docks 
and harbours and embankments, and also 


By Secretaries to 

Government, Chief Engineers, 
Superintending Engineers, 

Divisional Officers, Sub- 
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instruments relating to the construction of Divisional Officers Assistant or 
water works, sewage works, the erection of Assistant Executive Engineers, 
machinery, and the working of coal mines, and the Electric Inspector. 


12. AM deeds and instruments relating to By Secretaries and Joint 
any matters other than those specified in Secretaries to Government." 
heads 1 to 11. 


i There was a discussion in the courts below as to whether the present agreement fell 
j within Item 2 or Item 12. If the agreement could be held to be an instrument 
relating to the execution of works, it would fall within Item 2, and the Executive 
Engineer would be a person authorised under this notification to enter into this 
contract, but if it does not fall within that item, it must fall within Entry 12, in which 
case he would not be competent to execute the agreement. Both the courts below 
have held that the agreement to refer to arbitration was not one relating to 
execution of works as that had been completed and the dispute related only to 
payment of the bills, and that further the essential feature of an arbitration 
agreement was the constitution of a private Tribunal and it could not therefore be 
brought within Item 2 and that accordingly it fell within Item 12. But the learned 
Judges of the High Court were also of the opinion that YK Lall, the Executive 
Engineer had in fact been specifically authorised to execute the arbitration 
agreement, and that that was sufficient for the purpose of Section 175(3). The 
appellant impugns the correctness of this conclusion and contends that it is not 
warranted by the record. It becomes, therefore, necessary to refer in some detail to 
the correspondence beaming on this point. On July 26, 1947, Mr Murrel, Secretary to 
the Government, wrote to Col. Smith as follows: 

"I am directed to say that the Government of Bihar propose to appoint you as 
Arbitrator for the settlement of a claim put forth by Messrs. Karam Chand Thapar 
and Brothers Limited in connection with the construction of the Hinoo Aerodrome at 
Ranchi Job 108 — If you agree to undertake the work, ... the necessary forms of 
acceptance of appointment of Arbitrator etc. may please be forwarded to this 
i Department for completion by the Government of Bihar and by the Contractor." 

To this, Col. Smith sent a reply agreeing to act as arbitrator. In that later he also 
suggested that the contract between the parties might be suitably amended so as to 
permit arbitration. This is significant, because under clause 23 of the contract, all 
disputes between the parties had to be referred to the Superintending Engineer 
whose decision was to be final, and if that had been amended as suggested, the 
arbitration clause would have become part of the original contract and there would 
have been no occasion for the present contention. Referring to the above suggestion 
for amending the agreement, the Secretary, Mr Murrel, wrote on September 5, 1947, 
to Col. Smith that the opinion of the Legal Remembrancer would have to be got. On 
! January 19, 1948, Col. Smith wrote to the Secretary that he was ready to take up 
his duties as arbitrator and again desired that the contract should be amended so as 
to provide for arbitration. On January 27, 1948, the Secretary to the Government 
informed Col. Smith that opinion had been received from the Legai Remembrancer 
that an agreement for arbitration should be executed in accordance with the 
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provisions of the Arbitration Act and that a "draft agreement (copy enclosed) has 
been drawn up accordingly and steps are being taken to execute it as quickly as 
possible''. On the same date, the Executive Engineer wrote to the respondents as 
follows: 

"It has since been decided by Government to determine your claims in connection 
with the above through arbitration conducted in accordance with the provisions of 
the Arbitration Act 1 of 1940. You are therefore requested to please attend the 
Divisional Office immediately to execute necessary agreement for the purpose." 

Pursuant to this letter, the respondents joined in the execution of the agreement 
dated February 6, 1948, along with the Executive Engineer for referring the dispute 
to arbitration. On February 25, 1948, the Secretary informed the arbitrator that the 
draft agreement had been slightly modified in consultation with the Government 
Pleader, and he also wrote to the Executive Engineer that certain formal corrections 
should be made in the agreement and signed by both the parties. And that was 
done. 

3. Having carefully gone through the correspondence, we agree with the learned 
Judges of the High Court that the Executive Engineer had been authorised by the 
Governor acting through his Secretary to execute the agreement for reference to 
arbitration. It will be seen that it was the Secretary who from the very inception took 
the leading part in arranging for arbitration. He was throughout speaking in the 
name of and on behalf of the Government and he did so "as directed". The subject- 
matter of the arbitration was a claim which concerned the Government. The proposal 
at the earlier stages to amend clause 23 of the original contract so as to include an 
arbitration shows that the intention of the parties was to treat the agreement for 
arbitration as part and parcel of that contract. Even after the agreement was 
executed, the Secretary made corrections and modifications in the agreement on the 
basis that it was the Government that was a party thereto. The conclusion from all 
this is, in our judgment, irresistible that YK Lall, the Executive Engineer had been 
authorised to execute the agreement dated February 6, 1948. 

4. It was suggested that the Secretary was possibly labouring under a mistaken 
notion that the agreement to refer to arbitration was covered by Item 2 and acting 
under that misconception he directed YK Lall to execute the agreement. Even if that 
were so, that would not make any difference in the position, because the Secretary 
undoubtedly did intend that YK Lall should execute the agreement and that is all 
that is required under Section 175(3). 

5. It was further argued for the appellant that there being a Government notification 
of a formal character, we should not travel outside it and find authority in a person 
who is not authorised thereunder. But Section 175(3) does not prescribe any 
particular mode in which authority must be conferred. Normally, no doubt, such 
conferment will be by notification in the Official Gazette, but there is nothing in the 
section itself to preclude authorisation being conferred ad hoc on any person, and 
when that is established, the requirements of the section must be held to be 
satisfied. In the result, we hold that the agreement dated February 6, 1948, was 
executed by a person who was authorised to do so by the Governor, and in 
consequence there was a valid reference to arbitration. 

6. It is next contended that as the copy of the award in court was unstamped, no 
decree could have been passed thereon. The facts are that the arbitrator sent to 
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each of the parties a copy of the award signed by him and a third copy also signed 
by him was sent to the court. The copy of the award which was sent to the 
Government would appear to have been insufficiently stamped. If that had been 
produced in court, it could have been validated on payment of the deficiency and 
penalty under Section 35 of the Indian Stamp Act, 1899, But the Government has 
failed to produce the same. The copy of the award which was sent to the 
respondents is said to have been seized by the police along with other papers and is 
not now available. When the third copy was received in court, the respondents paid 
the requisite stamp duty under Section 35 of the Stamp Act and had it validated. 
Now the contention of the appellant is that the instrument actually before the court 
is, what it purports to be, "a certified copy", and that under Section 35 of the Stamp 
Act there can be validation only of the original, when it is unstamped or insufficiently 
stamped, that the document in court which is a copy cannot be validated and "acted 
upon" and that in consequence no decree could be passed thereon. The law is no 
doubt well-settled that the copy of an instrument cannot be validated. That was held 
in Rajah of Bobbin v. Inuganti China Sitaramasami Garu 1 where it was observed: 

"The provisions of this section (Section 35) which allow a document to be admitted 
in evidence on payment of penalty, have no application when the original document, 
which was unstamped or was insufficiently stamped, has not been produced; and, 
accordingly, secondary evidence of its contents cannot be given. To hold otherwise 
would be to add to the Act a provision which it does not contain. Payment of penalty 
will not render secondary evidence admissible, for under the stamp law penalty is 
leviable only on an unstamped or insufficiently stamped document actually produced 
in Court and that law does not provide for the levy of any penalty on lost 
documents." 

Therefore the question is whether the award which was sent by the arbitrator to the 
court is the original instrument or a copy thereof. There cannot, in our opinion, be 
any doubt that it is the original and not a copy of the award. What the arbitrator did 
was to prepare the award in triplicate, sign all of them and send one each to the 
party and the third to the court. This would be an original instrument, and the 
words, "certified copy" appearing thereon are a mis-description and cannot have the 
effect of altering the true character of the instrument. There is no substance in this 
contention of the appellant either. In the result, the appeal fails and is dismissed 
with costs. 


1 26 IA 262 
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Appeal by Special Leave from the Judgment and Order dated the 27-3-1957, of 

the Patna High Court in Appeal from 
Original Decree No. 359 of 1948. 

BHIKRAJ JAIPURIA . . Appellant; 

Versus 

UNION OF INDIA . . Respondent. 

Civil Appeal No. 86 of 1959, decided on 24th day of July, 1961. 

Present : 

The hon’blb justice J.L. Kapur 
The hon'ble Justice K. Subba Rao 
The hon'ble Justice m. Hidayatullah 
The hon'ble Justice J.c. Shah 
The hon'ble Justice Raghubar Dayal 

For the Appellant: A.V. Viswanatha Sastri, Senior Advocate (S.P. Varma, 
Advocate, with him) 

For the Respondent: H.N. Sanyal, Addl. Solicitor-Genera! of India (M/s R. 
Ganapathy Iyer and T.M. Sen, Advocates, with him) 

The Judgment of the Court was delivered by 

Shah, J.— Bhikhraj Jaipuria — hereinafter called 'the appellant" — is the sole 
proprietor of a grocery business conducted in the name and style of "Rajaram Vijai 
Kumar" in the town of Arrah in the State of Bihar. In the months of July and August 
1943, ^the Divisional Superintendent, East Indian Railway under three "purchase 
orders" agreed to buy and the appellant agreed to sell certain quantities of 
foodgrains for the employees of the East Indian Railway. 

2. The following table sets out the purchase prices, the commodities, the dates of 
purchase orders, the quantities and the rates and the method of supply. 


Purchase Date of 
Order purchase 

No. orders 


Kinds of 
commodity 


Quantity of 
commodities 


Rates 


69 20-7-1943 Gram 1st quality 


1000 @ Rs 15 per md (plus 

maunds cost of new bags not 
exceeding Rs 75 per 
100 bags) F.O.R. any 
E.I. Railway Station in 
Bihar. 


I 
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76 

24-7-1943 

Rice Dhanki 

Medium quality 

1000 mds 

@ Rs 22-8-0 (plus cost 
of bags not exceeding 
Rs 75 per cent) per md 
F.O.R. any station on 
division. 

Purchase 

Order 

No. 

Date of 
purchase 
orders 

Kinds of 
commodity 

Quantity of 
commodities 

Rates 



ii, wheat while as 
per sample, 

5000 mds 

@ Rs 20-8-0 per md 
with bags F.O.R. any 
station on E.I.R. on the 
Division. 

106 

24-8-1943 

Rice medium 

quality 

15000 mds 

@ Rs 24 per md 
without bags F.O.R. 


E.I. Railway Station in 
Bihar. 


3. Purchase Orders Nos. 69 and 76 were signed by S.C. Ribbins, Personal Assistant 
to the Divisional Superintendent and Purchase Order No, 106 was signed by the 
Divisional Superintendent. Under the purchase orders delivery of grains was to 
commence within seven days of acceptance and was to be completed within one 
month. The appellant delivered diverse quantities of foodgrains from time to time 
but was unable fully to perform the contracts within the period stipulated. Between 
20-7-1943 and 24-8-1943, he supplied 3465 maunds of rice and between 1-9-1943 
and 19-9-1943 he supplied 1152 maunds 35 seers of wheat. In exercise of the 
powers conferred by clause (b) of sub-rule (2) of Rule 81 of the Defence of India 
Rules, the Government of Bihar by Notification 12691-PC dated 16-9-1943, directed 
that commodities named in Column 1 of the schedule shall not, from and including 
20-9-1943, and until further notice, be sold at any primary source of supply or by 
the proprietor, manager or employee of any mill in the Province of Bihar at prices 
exceeding those specified in the second column of the schedule. The controlled rate 
of rice (medium) was Rs 18 per standard maund, of wheat (red) Rs 17, of wheat 
(white) Rs 18 and of gram Rs 12-8.0. The Sub Divisional Magistrate, District Arrah 
issued on 21-9-1943 a price-list of controlled articles fixing the same prices as were 
fixed for wheat, rice and gram by the notification issued by the Government of Bihar. 
By clause (2) of the notification, a warning was issued that in the event of the 
dealers selling controlled articles at rates exceeding those fixed or with-holding 
stocks of such articles from sale, "they will be liable to prosecution under Rule 81(1) 
of the Defence of India Rules". 

4. By a telegraphic communication dated 28-9-1943, the Divisional Superintendent 
informed the appellant that under the purchase orders, foodgrains tendered for 
delivery will not, unless despatched before 1-10-1943, be accepted, and barring a 
consignment of 637 maunds 20 seers accepted on 7-10-1943, the Railway 
Administration declined to accept delivery of foodgrains offered to be supplied by the 
appellant after 1-10-1943. The appellant served a notice upon the Divisional 
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Superintendent complaining of breach of contract and sold between February 18 and 
23-2-1944 the balance of foodgrains under the purchase orders which were lying 
either at the various railway stations or in his own godowns. The appellant then 
, called upon the Railway Administration to pay the difference between the price 
realised by sale and the contract price and failing to obtain satisfaction, commenced 
an action (Suit No. 359 of 1948-A) in the Court of the First Additional Subordinate 
Judge, Patna for a decree for Rs 2,89,995-15-3 against the Dominion of India. The 
appellant claimed Rs 2,32,665-12-0 being the difference between the contract price 
j and the price realised, Rs 42,709-10-3 as interest and Rs 14,620-9-0 as freight, 
j wharfage, cartage, price of packing material, labour charges and costs incurred in 
holding the sale. The appellant submitted that under the terms of the purchase 
orders, supply was to commence within seven days of the date of receipt of the 
orders and was to be completed within one month, but it was not intended that time 
should be of the essence of the contract, and in the alternative that the Railway 
Administration had waived the stipulation as to time in the performance of the 
contracts and therefore he was entitled, the Railway Administration having 
committed breach of the contracts, to recover as compensation the difference 
between the contract price and the price for which the grains were sold. The suit was 
resisted by the Dominion of India contending inter alia that the appellant had no 
cause of action for the claim in the suit, that the contracts between the appellant 
and the Divisional Superintendent, Dinapur were not valid and binding upon the 
Government of India and that the contracts were liable to be avoided by the 
Government, that time was of the essence of the contracts, that stipulations as to 
time were not waived, and that no breach of contract was committed by the East 
Indian Railway Administration and in any event, the appellant had not suffered any 
loss as a result of such breach. By the written statement, it was admitted that the 
East Indian Railway through the Divisional Superintendent Dinapur had by three 
orders set out in the plaint agreed to buy and the appellant had agreed to sell the 
commodities specified therein, but it was denied that the Divisional Superintendent 
had been "given complete authority to enter into contracts for the supply of 
foodgrains". 

5. The trial court held that time was not of the essence of the contracts and even if it 
was, breach of the stipulation in that behalf was waived. It further held that the plea 
that the contracts were void because they were not in accordance with the provisions 
of Section 175(3) of the Government of India Act, 1935 could not be permitted to be 
urged, no such plea having been raised by the written statement. Holding that the 
Divisional Superintendent was authorised to enter into the contracts for purchase of 
foodgrains, and that he had committed breach of contract, the trial Judge awarded 
to the appellant Rs 1,29,460-7-0 with interest thereon at the rate of 6% per annum 
from 1-10-1943 to the date of the institution of the suit and further interest at 6% 
on judgment. Against that decree, an appeal was preferred by the Union of India to 
the High Court of Judicature at Patna and the appellant filed cross-objections to the 
decree appealed from. The High Court held that time was of the essence of the 
contracts, but the Railway Administration having accepted the goods tendered after 
the expiration of the period prescribed thereby, the stipulation as to time was 
i waived. The High Court further held that by the notification under Rule 81 of the 
Defence of India Rules, performance of the contracts had not been rendered illegal 
but the Divisional Superintendent had no authority to enter into contracts to 
purchase foodgrains on behalf of the Railway Administration and that in any event, 
the contracts, not having been expressed to be made by the Governor-General and 
not having been executed on behalf of the Governor-General by an officer duly 
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appointed in that behalf and in manner prescribed, the contracts were 
unenforceable. The High Court also held that the appellant was not entitled to a 
decree for compensation because he had failed to prove the ruling market rate on 
the date of breach viz. 1-10-1943. The High Court also observed that the trial court 
erred in awarding interest prior to the date of the suit and in so holding, relied upon 
the judgment of the Privy Council in Bengal Nagpur Railway Co., Ltd. v. Ruttanji 
Ramji L . 

6. In this appeal by the appellant, two questions fall to be determined, (i) whether 
relying upon the purchase orders signed by the Divisional Superintendent which 
were not made and executed in the manner prescribed by Section 175(3) of the 
Government of India Act, 1935, the appellant could sue the Dominion of India for 
compensation for breach of contract, and (2) whether the appellant has proved the 
ruling market rate on 1-10-1943, for the commodities in question. 

7. The finding that the Railway Administration had waived the stipulation as to the 
performance of the contracts within the time prescribed though time was under the 
agreement of the essence, is not challenged before us on behalf of the Union of 
India. If the finding as to waiver is correct, manifestly by his telegraphic intimation 
dated 28-9-1943, that the foodgrains not despatched before 1-10-1943, will not be 
accepted, the Divisional Superintendent committed a breach of the contract. 

8. "Section 175(3) of the Government of India Act as in force at the material time 
provided: 

"Subject to the provisions of this Act, with respect to the Federal Railway Authority, 
all contracts made in the exercise of the executive authority of the Federation or of a 
Province shaii be expressed to be made by the Governor-General, or by the Governor 
of the Province, as the case may be, and all such contracts and all assurances of 
property made in the exercise of that authority shall be executed on behalf of the 
Governor-General or Governor by such persons and in such manner as he may direct 
or authorise." 

9. The Federal Railway Authority had not come into being in the year 1943: it was in 
fact never set up. The contracts for the supply of foodgrains were undoubtedly made 
in the exercise of executive authority of the Federation. The contracts had therefore 
under Section 175(3)(a) to be expressed to be made by the Governor-General ( b ) to 
be executed on behalf of the Governor-General, and (c) to be executed by officers 
duly appointed in that behalf and in such manner as the Governor-General may 
direct or authorise. But no formal contracts were executed for the supply of 
foodgrains by the appellant: he had merely offered to supply foodgrains by letters 
addressed to the Divisional Superintendent and that officer had by what are called 
"purchase orders" accepted those offers. These purchase orders were not expressed 
to be made in the name of the Governor-General and were not executed on behalf of 
the Governor-General. The purchase orders were signed by the Divisional 
Superintendent either in his own hand or in the hand of his Personal Assistant. In 
the first instance, it has to be considered whether the Divisional Superintendent had 
authority to contract on behalf of the Railway Administration for buying foodgrains 
required by the Railway Administration. By Ex. M-2 which was in operation at the 
material time, all instruments relating to purchase or hire, supply and conveyance of 
materials, stores, machinery, plant, telephone lines and connections, coal, etc., 
could be executed amongst others by the Divisional Superintendent; but contracts 
relatina to purchase of foodorains are not covered bv that authority. Under Item 34 
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which is the residuary item, all deeds and instruments relating to railway matters 
other than those specified in Items 1 to 33 may be executed by the Secretary of the 
Railway Board. It is common ground that there is no other item which specifically 
authorises the making and execution of contracts relating to purchase of foodgrains; 
deeds and instruments relating to purchase of foodgrains therefore fall within Item 
34. The Secretary to the Railway Board had not executed these purchase orders: but 
the trial court held that the Divisional Superintendent was authorised to enter into 
contracts with the appellant for the supply of foodgrains, In so holding, the trial 
Judge relied upon the evidence of Ribbins, Grain Supply Officer and Personal 
Assistant to the Divisional Superintendent, Dinapur. The High Court disagreed with 
that view. The High Court observed that the authority of the officer acting on behalf 
of the Governor-General "must be deduced from the express words of the Governor- 
General himself expressed by rules framed or by notification issued, under Section 
175(3). No notification has been produced in this case showing that the Divisional 
Superintendent had been authorised by the Governor-General to execute such 
contracts on his behalf, nor has any rule been produced which conferred authority 
upon the Divisional Superintendent to make such contracts". 

After referring to para 10 of the notification. Ex. M-2 Items 1 to 34, the High Court 
observed: 

"Therefore this notification rather shows that the Divisional Superintendent had no 
authority to execute the contracts for the purchase of foodgrains." 

10. In our view, the High Court was in error in holding that the authority under 
Section 175(3) of the Government of India Act, 1935, to execute the contract could 
only be granted by the Governor-General by rules expressly promulgated in that 
behalf or by formal notifications. This court has recently held that special authority 
may validly be given in respect of a particular contract or contracts by the Governor 
to an officer other than the officer notified under the rules made under Section 175 

(3). In State of Bihar v. Karam Chand Thapar and Brothers Ltd.- Venkatarama Aiyar, 
J. speaking for the Court observed: 

It was further argued for the appellant that there being a Government notification 
of a format character, we should not travel outside it and find authority in a person 
who is not authorised thereunder. But Section 175(3) does not prescribe any 
particular mode in which authority must be conferred. Normally, no doubt, such 
conferment will be by notification in the Official Gazette, but there is nothing in the 
section itself to preclude authorisation being conferred ad hoc on any person, and 
when that is established, the requirements of the section must be held to be 
satisfied." 

11* In that case, an agreement to refer to arbitration on behalf of the Government of 
Bihar was executed by the Executive Engineer whereas by the notification issued by 
the Government of Bihar under Section 175(3) all instruments in that behalf had to 
be executed by the Secretary or the Joint Secretary to the Government. This court 
on a consideration of the correspondence produced in the case agreed with the High 
Court that the Executive Engineer had been specially authorised by the Governor 
acting through his Secretary to execute the agreement for reference to arbitration. 
Section 175(3) in terms does not provide that the direction or authority given by the 
Governor-General or the Governor to a person to execute contracts shall be given 
only by rules or by notifications, and the High Court was in our judgment in error in 
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assuming that such authority can be given only by rules expressly framed or by 
formal notifications issued in that behalf. 

12. In para 5 of the plaint, the appellant pleaded: 

"That for the purposes and under the authority conferred as noted in the para 3 
above in July and August 1943, the said East Indian Railway through its then 
Divisional Superintendent, Dinapore, by three diverse orders agreed to buy and the 
plaintiff agreed to sell the following commodities @ the rates mentioned against 
them." 

13. By para 3 of the written statement, the Dominion of India accepted the 
allegations made in para 5 of the plaint. It is true that by para 1, the authority of the 
Divisional Superintendent to enter into contract with trading firms dealing in 
foodgrains for the supply of foodgrains was denied and it was further denied that the 
Divisional Superintendent "was invested with complete authority to enter into 
contracts for the purchase of food supplies and to do all that was necessary in that 
connection". There was some inconsistency between the averments made in 
paragraphs 1 and 3 of the written statement, but there is no dispute that the 
purchase orders were issued by the Divisional Superintendent for and on behalf of 
the East Indian Railway Administration. Pursuant to these purchase orders, a large 
quantity of foodgrains was tendered by the appellants: these were accepted by the 
Railway Administration and payments were made to the appellant for the grains 
supplied. Employees of the Railway Administration wrote letters to the appellant 
calling upon him to intimate the names of the railway stations where grains will be 
delivered and about the date when the supply will commence. They fixed 
programmes for inspection of the goods, kept wagons ready for accepting delivery, 
held meetings on diverse occasions for settling programmes for the supply of grains, 
rejected grains which were not according to the contract, entered into 
correspondence with the appellant about the return of empty bags, accepted bills 
and railway receipts and made payments, returned certain bills in respect of the 
grains tendered beyond the period of contract and did diverse other acts in respect 
of the goods which could only be consistent with the contracts having been made 
with the authority of the Railway Administration granted to the Divisional 
Superintendent. There is also the evidence of Ribbins which clearly supports the 
view that the agreements to purchase foodgrains by the Divisional Superintendent 
were part of a scheme devised by the Railway Administration at the time of the 
serious famine in 1943 in Bengal. In cross-examination, Ribbins stated: 

"When the Bengal famine arose in April-May 1943, the (necessity for a scheme of) 
arrangement of supplying foodgrains to East Indian Railway employees arose. .. A 
scheme was drawn up for carrying out this work in writing. In other words orders 
were received from Head Office Calcutta about it. The Deputy General Manager, 

Grains, Calcutta issued the necessary orders_The agent or General Manager as he 

is called appropriated the above functionary. He must have do so presumably under 
orders.... The entire scheme did subsequently get the assent of the Railway Board.... 
From time to time order came with instruction from Head Office. All such directions 
should be in the office of Dy. Supdt., Dinapore. Some posts had to be created for 
carrying out this scheme. Originally one post of Asstt. Grain Supply Officer was 
created. Subsequently, two posts were created, one on a senior scale and the other 
as Asst, in Dinapore Dy. Staff had to be appointed to be in charge of the grain 
shops. They were exclusively appointed to work the grain shop organisation. The 
Railway made some arrangement in some places for accommodation and additional 
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storage.... Grain shops were located at these places when accommodation was made 
for additional storage." 

14. Ribbins was for some time a Grain Supply Officer under the East Indian Railway 
and he admitted that orders similar to the purchase orders in question in this 
litigation were drawn up in cyclostyled forms "as per orders from the Head Office". 
The witness stated that the instructions of the Head Office were "in the office file". 
None of these documents were however produced or tendered in evidence by the 
Railway Administration. 

15. The evidence on the whole establishes that with a view to effectuate the scheme 
devised by the Railway Board for distributing foodgrains to their employees at 
concessional rates, arrangements were made for procuring foodgrains. This scheme 
received the approval of the Railway Board and Railway Officers were authorised to 
purchase, transport and distribute foodgrains. If, in the implementation of the 
scheme, the foodgrains were received by the Railway Administration, special wagons 
were provided and goods were carried to different places and distributed and 
payments were made for the foodgrains received by the Railway Administration after 
testing the supplies, the inference is inevitable that the Divisional Superintendent 
who issued the purchase orders acted with authority specially granted to him. The 
evidence of Ribbins supported by abundant documentary evidence establishes 
beyond doubt that the Divisional Superintendent though not expressly authorised by 
the notification Ex. M-2 to contract for the purchase of foodgrains, was specially 
authorised to enter into these contracts for the purchase of foodgrains. 

16 \ The d uestion stil[ remains whether the purchase orders executed by the 
Divisional Superintendent but which were not expressed to be made by the Governor 
-General and were not executed on behalf of the Governor-General, were binding on 
the Government of India. Section 175(3) plainly requires that contracts on behalf of 
the Government of India shall be executed in the form prescribed thereby; the 
section however does not set out the consequences of non-compliance. Where a 
statute requires that a thing shall be done in the prescribed manner or form but 
does not set out the consequences of non-compliance, the question whether the 
provision was mandatory or directory has to be adjudged in the light of the intention 
of the legislature as disclosed by the object, purpose and scope of the statute. If the 
statute is mandatory, the thing done not in the manner or form prescribed can hove 
no effect or validity: if it is directory, penalty may be incurred for non-compliance, 
but the act or thing done is regarded as good. As observed in Maxwell on 
Interpretation of Statutes, 10th Edn., p. 376: 

It has been said that no rule can be laid down for determining whether the 
command is to be considered as a mere direction or instruction involving no 
invalidating consequence in its disregard, or as imperative, with an implied 
nullification for disobedience, beyond the fundamental one that it depends on the 
scope and object of the enactment. It may perhaps be found generally correct to say 
that nullification is the natural and usual consequence of disobedience, but the 
question is in the main governed by considerations of convenience and justice, and 
when that result would involve general inconvenience or injustice to innocent 
persons, or advantage to those guilty of the neglect, without promoting the real aim 
and object of the enactment, such an intention is not to be attributed to the 
legislature. The whole scope and purpose of the statute under consideration must be 
regarded." 
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Lord Campbell in Liverpool Borough Bank v. Turner*- observed: 

"No universal rule can be laid down as to whether mandatory enactments shall be 
considered directory only or obligatory with an implied nullification for disobedience 
It is the duty of courts of justice to try to get at the real intention of the legislature 
by carefully attending to the whole scope of the statute to be construed." 

17. It is clear that the Parliament intended in enacting the provision contained in 

Section 175(3) that the State should not be saddled with liability for unauthorised 
contracts and with that object provided that the contracts must show on their face 
that they are made on behalf of the State, i.e„ by the Head of the State and 
executed on his behalf and in the manner prescribed by the person authorised. The 
provision, it appears, is enacted in the public interest, and invests public servants 
with authority to bind the State by contractual obligations incurred for the purposes 
of the State. K 

18. It is in the interest of the public that the question whether a binding contract 
has been made between the State and a private individual should not be left open to 
dispute and litigation; and that is why the legislature appears to have made a 
provision that the contract must be in writing and must on its face show that it is 
executed for and on behalf of the head of the State and in the manner prescribed. 
The whole aim and object of the legislature in conferring powers upon the head of 
the State would be defeated if in the case of a contract which is in form ambiguous 
disputes are permitted to be raised whether the contract was intended to be made 
for and on behalf of the State or on behalf of the person making the contract. This 
consideration by itself would be sufficient to imply a prohibition against a contract 
being effectively made otherwise than in the manner prescribed. It is true that in 
some cases, hardship may result to a person not conversant with the law who enters 
into a contract in a form other than the one prescribed by law. It also happens that 
the Government contracts are sometimes made in disregard of the forms prescribed- 
but that would not in our judgment be a ground for holding that departure from a 
provision which is mandatory and at the same time salutary may be permitted. 

19. There is a large body of judicial opinion in the High Courts in India on the 
question whether contracts not in form prescribed by the Constitution Acts are 
binding upon the State. The view has been consistently expressed that the 
provisions under the successive Constitution Acts relating to the form of contract 
between the Government and the private individual are mandatory and not merelv 

nirprhnrv * 


20. In Municipal Corporation of Bombay v. Secretary of State 1 the true effect of 
Section 1 of St, 22 and 23 Vic. Order 41 fell to be determined. The Governor-General 
-or-lndia-in-Council and the Governors-in-Council and officers for the time being 
entrusted with the Government were, subject to restrictions prescribed by the 
Secretary of State-in-Council, empowered to sell and dispose of real and personal 
estate vested in Her Majesty and to raise money on such estate and also to enter 
into contracts within the respective limits for the purposes of the Act. It was 
provided that the Secretary of State-in-Councii may be named as a party to such 
deed, contract, or instrument and the same must be expressed to be made on behalf 
o the Secretary of State-in-Council by or by the order of the Governor-GeneraMn- 
Council or Governor-in-Council, but may be executed in other respects in like 
manner as other instruments executed by or on behalf of him or them respectively in 
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his or their official capacity, and may be enforced by or against the Secretary of 
State in Council for the time being. In a suit between the Government of Bombay 
and the Municipal Corporation of Bombay, the tatter claimed that it was entitled to 
remain in occupation, on payment of a nominal rent, of an extensive piece of land 
because of a resolution passed by the Government of Bombay sanctioning such user. 
Jenkins, C.J. in delivering the judgment of the court observed: 

"I think that a disposition in 1865 of Crown lands by the Governor-in-Council was 
dependent for its validity on an adherence to the forms prescribed, and that 
therefore the Resolution was not a valid disposition of the property for the interest 
claimed." 

21. In Kessoram Poddar and Co. v. Secretary of State for India * it was held that in 
order that a contract may be binding on the Secretary of State-in-Council, it must be 
made in strict conformity with the provisions laid down in the statute governing the 
matter and if it is not so made, it is not valid as against him. 

22. The same view was expressed in S.C. Mitra and Co. v. Governor-General of India 
-in-Council Secretary of State v. Yadavgir Dharamgir z , Secretary of State v. G.T. 
Sarin and Company-, U.P. Government v. Lala Nanhoo Mat Gupta-, Devi Prasad Sri 
Krishna Prasad Ltd. v. Secretary of State 10 - and in S.K. Sen v. Provincial PWD, State 
of Bihar—. 

23. But Mr Viswanatha Sastri on behalf of the appellant contended that the court in 
Chatturbhuj Vithaidas Jasani v. Moreshwar Parashram~ has held that a contract for 
the supply of goods to the Government which is not in the form prescribed by Article 
299(1) of the Constitution (which is in substantially the same form as Section 175 
(3) of the Government of India Act, 1935) is not void and unenforceable. In that 
case, the election of Chatturbuj Jasani to the Parliament was challenged on the 
ground that he had a share or interest in a contract for the supply of goods to the 
Union Government. It was found that Jasani was a partner of a firm which had 
entered into contracts with the Union Government for the supply of goods and these 
contracts subsisted on 15-11-1951 and 14-2-1952, respectively the last date for 
filing nominations and the date of declaration of the results of the election. This 
court held that Jasani was disqualified from being elected by virtue of the 
disqualification set out in Section 7(d) of the Representation of the People Act 43 of 
1951. The contracts in that case were admittedly not in the form prescribed by 
Article 299(1) of the Constitution, and retying upon that circumstance, it was urged 
that the contracts were void and had in law no existence. In dealing with this plea, 
Bose, J., speaking for the court observed: 

"We feel that some reasonable meaning must be attached to Article 299(1). We do 
not think the provisions were inserted for the sake of mere form. We feel they are 
there to safeguard Government against unauthorised contracts. If in fact a contract 
is unauthorised or in excess of authority it is right that Government should be 
safeguarded. On the other hand, an officer entering into a contract on behalf of the 
Government can always safeguard himself by having recourse to the proper form. In 
between is a large class of contracts, probably by far the greatest in numbers, which 
though authorised, are for one reason or other not in proper form. It is only right 
that an innocent contracting party should not suffer because of this and if there is no 
other defect or objection we have no doubt Government will always accept the 
responsibility. If not, its interests are safeguarded as we think the Constitution 
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intended that they should be." 

24. The learned Judge also observed: 

"It would, in our opinion, be disastrous to hold that the hundreds of Government 
officers who have daily to enter into a variety of contracts, often of a petty nature, 
and sometimes in an emergency, cannot contract orally or through correspondence 
and that every petty contract must be effected by a ponderous legal document 
couched in a particular form." 

25. The rationale of the case in our judgment does not support the contention that a 
contract on behalf of a State not in the form prescribed is enforceable against the 
State Bose, J. expressly stated that the "Government may not be bound by the 
contract, but that is a very different thing from saying that the contract was void 
and of no effect, and that it only meant that the principal (Government) could not be 
sued; but there will be nothing to prevent ratification if it was for the benefit of the 
Government." 

26. The facts proved in that case clearly establish that even though the contract was 
not in the form prescribed, the Government had accepted performance of the 
contract by the firm of which Jasani was a partner, and that in fact there subsisted a 
relation between the Government and the firm under which the goods were being 
supplied and accepted by the Government. The agreement between the parties 
could not in the case of dispute have been enforced at law, but it was still being 
carried out according to its terms: and the court held that for the purpose of the 
Representation of the People Act, the existence of such an agreement which was 
being carried out in which Jasani was interested disqualified him. It was clearly so 
stated when Bose, J. observed: 

"Now Section 7(d) of the Representation of the People Act does not require that the 
contracts at which it strikes should be enforceable against the Government; all it 
requires is that the contracts should be for the supply of goods to the Government. 
The contracts in question are just that and so are hit by the section." 

27. Reliance was also placed by counsel for the appellant upon cases decided under 
Section 40 of the Government of India Act, 1915 which was continued in operation 
even after the repeal of the Act of 1915 by the Ninth Schedule to the Government of 
India Act, 1935. Section 40 prescribed the manner in which the business of the 
Governor-General-in-Council was to be conducted. It provided that all orders and 
other proceedings of the Governor-Generai-in-Council shall be expressed to be made 
by the Governor-General-in-Council and shall be signed by a Secretary to the 
Government of India or otherwise as the Governor-General-in-Council may direct 
and shall not be called in question in any legal proceeding on the ground that they 
were not duly made by the Governor-General-in-Council. 

28. In J.K. Gas Plant Manufacturing Co. ( Rampur) Ltd. v. King-Emperor— certain 
persons were accused of offences committed by them in contravention of clauses (5) 
and (8) of the Iron and Steel (Control of Distribution) Order, 1941, which order was 
not expressed to be made by the Governor-General-in-Council as required by 
Section 40(1) of the 9th Schedule to the Constitution Act. The Federal Court held 
that the scope and purpose of the Act did not demand a construction giving a 
mandatory rather than a directory effect to the words in Section 40: for, in the first 
instance, the provision that all orders of the Governor-General-in-Council shall be 




I 


/ 


see 


p N;C 


DEBT 




SCC Online Web Edition, Copyright © 2015 
Page 11 Saturday, July 11,2015 
Printed For: Shyam Divan 

SCC Online Web Edition: http://www.scconline.com 



expressed to be made by the Governor-General-in-Council did not define how orders 
were to be made but only how they are to be expressed; it implied that the process 
of making an order preceded and was something different from the expression of it. 
Secondly, it was observed, the provision was not confined to orders only and 
included proceedings and in the case of proceedings, it was still clearly a method of 
recording proceedings which had already taken place in the manner prescribed 
rather than any form in which the proceedings must take place if they are valid. 
Thirdly, it was observed, that the provision relating to the signature by a Secretary 
to the Government of India or other person indicated that it was a provision as to 
the manner in which a previously made order should be embodied in publishable 
form, and it indicated that if the previous directions as to the expression of the order 
and proceedings and as to the signature were complied with, the order and 
proceedings shall not be called in question in a court of law on one ground only. 


29. The rule contained in Section 40(1) was in the view of the court one of evidence 
which dispensed with proof of the authority granted by the Govern or-Gen era I in 
respect of orders or proceedings which complied with the requirements prescribed: 
the making of the order or the proceedings was independent of the form of the order 

j or proceedings expressing it. But it cannot be said that the making of the contract is 
independant of the form in which it is executed. The document evidencing the 
contract is the sole repository of its terms and it is by the execution of the contract 
that the liability ex contractu of either party arises. 

30. The principle of J.K. Gas Plant Manufacturing Co. case— has therefore no 
application in the interpretation of Section 175(3) of the Government of India Act 
1935. 

31. Reliance was also placed upon Dattatreya Moreshwar Pangarkar v. State of 
Bombay— and State of Bombay v. Purushottam Jog Naik ii . In both these cases, 
orders made by the Government of Bombay under the Preventive Detention Act were 
challenged on the ground that the orders did not comply with the requirements of 
Article 166 of the Constitution. Article 166 substantially prescribes the same rules 
for authentication of the orders of the Governor of a State as Section 40 to the Ninth 
Schedule of the Government of India Act, 1935 prescribed for the authentication of 
the orders of the Governor-General and the Governors. In the former case, this court 
observed that the Preventive Detention Act contemplates and requires the taking of 

| an executive decision for confirming a detention order under Section 11(1) and 

I omission to make and authenticate that decision in the form set out in Article 166 

j will not make the decision itself illegal, for the provisions in that article are merely 

directory and not mandatory. In the latter case, an order which purported to have 
been made in the name of the Government of Bombay instead of the Governor of 
Bombay as required by Article 166 was not regarded as defective and it was 
observed that in any event, it was open to the State Government to prove that such 
an order was validly made. The court in those cases therefore held that the 
provisions of Article 166 are directory and not mandatory. 

32. These cases proceed on substantially the same grounds on which the decision in 

J.K. Gas Plant and Manufacturing Co. case ^ proceeded, and have no bearing on the 
interpretation of Section 175(3) of the Government of India Act, 1935. 

Reliance was also placed upon the State of U.P.v. Manbodhan Lai Srivastava^ in 
which case this Court held that the provisions of Article 320 clause (3)(c) of the 
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Constitution relating to the consultation with the Public Sen/ice Commission before 
discharging a public servant are merely directory- 

33, The fact that certain other provisions in the Constitution are regarded as merely 
directory and not mandatory, is no ground for holding that the provisions relating to 
the form of contracts are not mandatory. It may be said that the view that the 
provisions in the Constitution relating to the form of contracts on behalf of the 
Government are mandatory may involve hardship to the unwary. But a person who 
seeks to contract with the Government must be deemed to be fully aware of 
statutory requirements as to the form in which the contract is to be made. In any 
event, inadvertence of an officer of the State executing a contract in manner 
violative of the express statutory provision, the other contracting party acquiescing 
in such violation out of ignorance or negligence will not justify the court in not giving 
effect to the intention of the legislature, the provision having been made in the 
interest of the public. It must therefore be held that as the contract was not in the 
form required by the Government of India Act, 1935, it could not be enforced at the 
instance of the appellant and therefore the Dominion of India could not be sued by 
the appellant for compensation for breach of contracts. 

34. We are also of the view that the High Court was right in holding that the 
appellant failed to prove that he was entitled to compensation assuming that there 
was a valid and enforceable contract. The appellant claimed that he was entitled to 
the difference between the contract price and the price realised by sale of the 
foodgrains offered after 1-10-1943, but not accepted by the Railway Administration. 
The High Court rightly pointed out that the appellant was, if at all, entitled only to 
compensation for loss suffered by him by reason of the wrongful breach of contract 
committed by the State, such compensation being the difference between the 
contract price and the ruling market rate on 1-10-1943, and that the appellant had 
failed to lead evidence about the ruling market rate on 1-10-1943. The trial Judge 
held that the "control price-list ... was reliable for ascertaining the measure of 
damages in the case". This document was a notification relating to the controlled 
rates in operation in the district of Arrah, by which the sale of foodgrains at prices 
exceeding the rates prescribed was made an offence. The appellant had obviously 
the option of delivering foodgrains at any railway station F.O.R. in the Province of 
Bihar, and there is no evidence on the record whether orders similar to Ex. M-2 were 
issued by the authorities in other districts of the Bihar State. But if the grains were 
supplied in the district of Arrah, the appellant could evidently not seek to recover 
price for the goods supplied and accepted on and after 1-10-1943, at rates 
exceeding those fixed by the notification; for, by the issue of the control orders, on 
the contracts must be deemed to be super-imposed the condition that foodgrains 
shall be sold only at rates specified therein. If the grains were to be supplied outside 
the district of Arrah, the case of the appellant suffers from complete lack of evidence 
as to the ruling rates of the foodgrains in dispute on 1-10-1943. The High Court was 
therefore right in declining to award damages. 

35. On the view taken by us, this appeal must stand dismissed with costs. 


1 L.R. (1938) 65 l.A. 66 

7 Civil Appeal No. 209 of 1959 decided on April 7, 1961 
■ J (1861) 30 U Ch 379 
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1963 Supp (1) SCR 539:AIR 1963 SC 1503 


(Under the Article 32 of the Constitution of India, for the enforcement of 

Fundamental Rights) 

j ROOP CHAND . . Petitioner; 

Versus 

STATE OF PUNJAB AND ANOTHER . . Respondent. 

Writ Petition No. 77 of 1957, decided on 10th day of October, 1962 
Present: 

; The Hon'ble Justice S.K. Das 

; The hon’ble Justice J.L. Kapur 

The hon'ble Justice A.K. Sarkar 
The hon'ble Justice M. Hidayatullah 
The Hon'ble Justice Raghubar Dayal 
For the Petitioner : Pritam Singh Safeer, Advocate 

For Respondent 1: S.M. Sikri, Advocate-General for the State of Punjab and N.S. 
Bindra, Senior Advocate (P.D. Menon, Advocate, with them) 

For Respondent 2: N.S. Bindra, Senior Advocate (Govind Saran Singh, Advocate, 
with him) 

The Judgments of the Court were delivered by 

Sarkar, J.— This petition under Article 32 of the Constitution asks for a writ 
quashing an order purported to have been made under Section 42 of the East Punjab 
Holdings (Consolidation and Prevention of Fragmentation) Act, 1948. It is said that 
the order was entirely without jurisdiction and if allowed to stand, it would deprive 
the petitioner of certain lands and so wrongfully affect his fundamental rights under 
Part III of the Constitution. 

, 2, The question raised by this petition depends on a construction of certain 

provisions of the Act which we shall later quote. A general idea of some of the 
purposes and provisions of the Act will however be useful for deciding that question 
and may be given now. 

3. Shortly put, one of the objects of the Act appears to be to pool together the entire 
lands held by different persons in a village and redistribute the same among them 
on a more utilitarian basis in accordance with a scheme framed for the purpose. The 
final result that the Act achieves is that instead of his original holding a person is 
given some other holding. Section 14 gives the State Government the power to 
declare by notification its intention to frame a scheme for the consolidation of 
holdings in any area, and thereupon to appoint a Consolidation Officer who is to 
prepare the scheme. Section 19 provides for publication of the draft scheme 
prepared by the Consolidation Officer and for objections thereto being made by 
persons likely to be affected. It also provides that the Consolidation Officer will 
submit the scheme with the objections and his suggestions with regard to them to 
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the Settlement Officer and for republication of the scheme with such amendments as 
may have been made. Section 20 empowers the State Government to appoint 
Settlement Officers (Consolidation), in this judgment referred to as Settlement 
Officers. It further provides that if no objections are received to the draft scheme 
when first published or to the amended scheme when republished, the Settlement 
Officer shall confirm the scheme and if any objections are received, he may after 
considering the objections, confirm the scheme with or without modification. It lastly 
provides that upon confirmation the scheme shall be published again. Sub-section 
(1) of Section 21 provides that the Consolidation Officer shall carry out a re-partition 
in accordance with the scheme as confirmed under Section 20. Sub-section (2) 
provides that any person aggrieved by the repartition may file an objection before 
the Consolidation Officer. Sub-section (3) gives to the person aggrieved by the order 
of Consolidation Officer made under sub-section (2), a right to file an appeal before 
the Settlement Officer. Sub-section (4) provides that "any person aggrieved by the 
order of the Settlement Officer (Consolidation) under sub-section (2) may within 
sixty days of that order appeal to the State Government". Section 22 requires the 
•••1 Consolidation Officer to prepare a new record of rights giving effect to the repartition 
as finally sanctioned under Section 21. 


4. A scheme under the Act had been framed for Village Palrikalan where the 
petitioner held some lands. The petitioner had no objection to the scheme as such 
but he had taken objection to the repartition made under it by the Consolidation 
Officer on the ground that the repartition was not in accordance with the scheme. 
The petitioner contended that under the scheme he was entitled to retain Plots Nos. 
635 and 636 which originally belonged to him and to get some more land adjacent 
to them in exchange for other lands held by him in the village while under the 
repartition made by the Consolidation Officer he was being deprived of those plots 
and was being given lands elsewhere. With the merits of this and the rival 
contention we are not concerned in this petition. The petitioner's contention was 
rejected by the Consolidation Officer and he filed an appeal under Section 21(3) 
before the Settlement Officer but that appeal also failed. The petitioner thereafter 
went up in appeal under Section 21(4) against the order of the Settlement Officer. 

5. Now, Section 21(4) provided for an appeal to the State Government but the 
petitioner's appeal was heard by Shri Brar, Assistant Director, Consolidation of 
Holdings, Ambala to whom the Government's powers and functions concerning the 
appeal had been delegated under Section 41(1) which is in these terms: 

“41. 1 The State Government may for the administration of this Act, appoint such 
persons as it thinks fit, and may by notification delegate any of its powers or 
functions under this Act to any of its officers either by name or designation." 

6. Shri Brar allowed the petitioner’s appeal. As a result of his decision the petitioner 
became entitled to retain Plots Nos. 635 and 636 which he originally owned and Hari 
Singh, Respondent 2, to this petition who had on the repartition been given by the 
Consolidation Officer those plots along with some more adjacent lands, was to be 
deprived of them. Hari Singh being dissatisfied with the order of Shri Brar moved 
the Government under Section 42 of the Act and the impugned order was thereupon 
made. That order set aside the order of Mr Brar and restored that of the 
Consolidation Officer. As a result of this order, therefore, the petitioner was to be 
deprived of Plots Nos. 635 and 636. 


7. It is now necessary to set out Section 42 on the interpretation of which this 
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petition depends. That section was amended by Act 27 of 1960 with retrospective 
effect and it is the amended section that has to be considered by us. The amended 
section is in these terms: 

"42. The State Government may at any time for the purpose of satisfying itself as to 
the legality or propriety of any order passed, scheme prepared or confirmed or 
reparation made by any officer under this Act call for and examine the records of any 
case pending before or disposed of by such officer and may pass such order in 
reference thereto as it thinks fit." 

| 

8. The petitioner's contention is that an order which can be interfered with under 
Section 42 is an order passed under the Act by any officer in his own right and not 
on order made by the Government itself or by any officer exercising powers of the 
Government upon delegation under Section 41(1). 

9. The question really is as to the meaning of the words "any order passed ... by any 

! officer under this Act" in Section 42. Do these words include an order passed by an 

officer in exercise of powers delegated to him by the Government under Section 41 
(1)? We do not think, they do. 

10. Now, there cannot be much doubt that Section 42 makes a distinction between 
the Government and an officer, because under it the Government is given power to 
interfere with an order passed by an officer and, therefore, it does not authorize the 
Government to interfere with an order made by itself. As we understood the learned 
Advocate-General of Punjab, who appeared for the respondent State of Punjab, he 
conceded that position. He said that the Government could no doubt have itself 
heard an appeal preferred under Section 21(4) instead of getting it heard by an 
officer to whom it delegated its power, and if it did so, then it could not under 
Section 42 interfere with the order which it itself passed in the appeal. We think that 
this is the correct position, and we wish to make it clear that we are not basing 
ourselves on the concession made by the learned Advocate-General. We feel no 
doubt that an order passed by an officer of the Government cannot be an order 
passed by the Government itself. 

11. The question then arises, when the Government delegates its power, for 
example, to entertain and decide an appeal under Section 21(4), to an officer and 
the officer pursuant to such delegation hears the appeal and makes an order, is the 

j order an order of the officer or of the Government? We think it must be the order of 
the Government. The order is made under a statutory power. It is the statute which 
creates that power. The power can, therefore, be exercised only in terms of the 
statute and not otherwise. In this case the power is created by Section 21(4). That 
section gives a power to the Government. It would follow that an order made in 
exercise of that power will be the order of the Government for no one else has the 
right under the .statute to exercise the power. No doubt the Act enables the 
Government to delegate its power but such a power when delegated remains the 
power of the Government, for the Government can only delegate the power given to 
it by the statute and cannot create an independent power in the officer. When the 
delegate exercises the power, he does so for the Government. It is of interest to 
observe here that Wills, J, said in Huth v. Clarke 1 that "the word delegate means 
little more than an agent". An agent of course exercises no powers of his own but 
only the powers of his principal. Therefore, an order passed by an officer on 
delegation to him under Section 41(1) of the power of the Government under 
Section 21(4), is for the purposes of the Act, an order of the Government. If it were 
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not so and it were to be held that the order had been made by the officer himseif 
and was not an order of the Government — and of course it had to be one or the 
other — then we would have an order made by a person on whom the Act did not 
confer any power to make it. That would be an impossible situation. There can be no 
order except as authorized by the Act. What is true of Section 21(4) would be true of 
all other provisions in the Act conferring powers on the Government which can be 
delegated to an officer under Section 41(1). If we are wrong in the view that we 
have taken, then in the case of an order made by an officer as delegate of the 
Government's power under Section 21(4) we would have an appeal entertained and 
decided by one who had no power himself under the Act to do either. Plainly, none of 
these things could be done. 

12. Again, if an order passed by an officer to whom a power had been delegated by 
the Government under Section 41(1) was an order passed by the officer, then an 
order made by an officer to whom power under Section 42 had been delegated 
would also be an order by an officer within the meaning of Section 42. That order 
would then be liable to be interfered with by the Government under Section 42 and 
if such interference is again not by the Government itself but by another officer as 
its delegate, then in that way the process of interference might be repeated for ever. 
Obviously an interpretation leading to such a result cannot be correct. It is of some 
interest to point out here that in the present case the order under Section 42, that 
is, the impugned order, had not been made by the Government itself but by the 
Director, Consolidation of Holdings, to whom the Government's power under that 
section had been delegated. 

13. It was however said by the learned Advocate-General that this absurd result 
would not follow because power under Section 42 can be exercised only once in 
respect of the same order. We will assume that power can be exercised in respect of 
the same order only once. But even so it seems to us that if the order by a delegate 
officer is an order within Section 42, then the power under that section can be 
exercised repeatedly. This will appear clearly if we take an illustration. Suppose 
delegate officer A makes an order under Section 21(4). This order can be interfered 
with by the Government under Section 42. Now suppose the Government delegates 
its power under Section 42 to officer B and officer B then makes an order under 
Section 42 as delegate of Government. That would be an order made by a delegate 
officer and capable of being interfered with under Section 42. This exercise of power 
would be in respect of an order of officer 8 and therefore not in respect of the same 
order in respect of which power under Section 4 2 had been once exercised, namely, 
the order by officer A. Now assume this time delegate officer C exercises 
Government's power under Section 42. Again the order made by him would be 
interfered with under Section 42. Repeated exercise of power would be in respect of 
successive orders and never in respect of the same order. In this way finality in the 
matter can never be reached. We must reject an interpretation which prevents 
finality being reached. On the interpretation that we have suggested the matter 
would be finally decided; the power under Section 42 cannot be exercised more than 
once in respect of the same matter. 

14. We think there are other reasons leading to the view that the order 
contemplated by Section 42 is an order made by an officer in his own right. The 
words "The State Government may ... call for and examine the record of any case 
pending before or disposed of by such officer" in the section clearly indicate that the 
records are not in the possession of the Government but are in the possession of 
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somebody else in his own right and, therefore, it is that the Government is given 
power to "call for" those records. It would not be necessary to give the Government 
expressly the power to call for records if the records were with the Government's 
delegate, for such delegate would be even without such express power, within the 
control of the Government. The records with the delegate would really be records in 
the possession of the Government. Furthermore, the expression "call for" the records 
is one familiar to courts of law. It occurs in Section 115 of the Code of Civil 
Procedure where a superior court which, therefore, is a different court, is given the 
power to call for the records of a subordinate court. It may reasonably be presumed 
that by using the familiar words "call for" the records, the legislature indicated that 
the officer whose order was to be interfered with under Section 42 was an officer 
exercising independent powers and therefore a subordinate officer and not an officer 
exercising powers delegated by the Government. 

15. We do not think that Lakha Singh Toba Singh v. Director, Consolidation of 
Holdings, Punjab z to which we were referred was correctly decided. There Faishaw, J. 
with whom Dua, J. agreed, approved of an earlier decision by Bishan Narain, J. 
where the latter said that "under Section 40(1) the Government can delegate its 
powers or function only to one of its officers. It, therefore, follows that the 
Government's delegate under Section 20(4) is an officer and as he is appointed 
under this Act and has to perform duties relating to administration of this Act, he 
must be held to be an officer under this Act". Faishaw, J. as also Bishan Narain, J. 
were dealing with the Pepsu Holdings (Consolidation and Prevention of 
Fragmentation) Act. This Act however contained the same provisions as the Act now 
before us though the sections were numbered differently. Apparently, the learned 
Judges were of the view that the words "under this Act" in Section 41 of the Act 
before them which corresponds to Section 42 of our Act, referred to the word 
"officer" and not to the word "order". But we do not think that that view solves the 
problem. The question is not whether the officer is one under the Act, which perhaps 
means mentioned in or appointed under the Act, but whether the order is by him in 
his own right as such officer? We may point out that the Act does not expressly say 
that an officer to whom Government may delegate its power under Section 40(1) 
has to be an officer "under the Act". Faishaw, J. thought that the words "any order 
passed by any officer under this Act" in Section 41 of the Act before him should be 
read as "any order passed under any provision of the Act by any officer having power 
to pass any order under the Act". If they are so read, we think they would mean that 
the officer had power under the Act to pass the order in his own right and not as 
delegate of the Government. 

16. The learned Advocate-General said that when power is delegated to an officer 
under Section 40(1), he does not cease to be an officer and therefore an order 
passed by him is an order passed by an officer within Section 42. It seems to us that 
this is not at all determinative. If the officer doss not cease to be an officer because 
Government had delegated power to him, neither does he cease to be a delegate of 
the Government because he is an officer. The real question is different. It is whether 
the order made by the officer was made as a delegate of the Government or in his 
own right. 

17. Then it was pointed out that the order in this case was the order of an officer 
and not of the Government at all, for if it had been the order of the Government it 
would have been made in the name of the Governor as required by the rules of 
executive business framed under Article 166 of the Constitution. But it seems to us 
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that the form in which the order was made is immaterial. The order was not in fact 
made by the Government but by somebody else in exercise of the power which lay 
vested in the Government alone. We are not aware that such an order has to be in 
the name of the Governor. The question is, in whose right has an order to be made 
so that it may be interfered with under Section 42? It is of no help in answering that 
question to consider the form in which the order was made. 

IS. The learned Advocate-General then said that the words "under the Act" in the 
section referred to the word "order" only and not to the word "officer" and therefore 
the order contemplated by it may be one made by an officer to whom power was 
delegated by the Government for that would be an order contemplated by the Act 
and therefore an order "under the Act". We think that this is a pointless contention. 
When the Act permits an order to be made, it must at the same time indicate, as the 
present Act does, who is to make the order. Obviously, a man in the street cannot 
make an order under the Act. Therefore the question that has arisen in the present 
case cannot be answered simply by saying that words "under the Act" refer to the 
word "order" alone. It cannot be that an order under the Act can be made by any 
officer whatsoever. If the contention of the learned Advocate-General was right, then 
even an order made by the Government itself under Section 21(4) would be liable to 
i interference under Section 42, but as already stated he concedes that this cannot be 
done. Quite clearly Section 42, does not contemplate all orders whatsoever made 
under the Act. 

19. The learned Advocate-General further said that when the legislature amended 
Section 42 by Act 27 of 1960 it had before it the decision in Lakha Singh case- and 
as it did not expressly provide to the contrary, it must be deemed to have approved 
of the interpretation put upon the section similar to Section 42 by that case. He 
referred us to a passage in Ramnandan Prasad Narain Singh v. Mahanth Kapildeo 
Ram a in support of this contention. In that case a somewhat obscure text in a Bihar 
Statute had been interpreted by the High Court of Patna consistently from the 
beginning, that is, from a time soon after its enactment, in a certain way and this 
Court held in view of the obscurity in the text and the inaction of the legislature over 
a number of years that it could be legitimately inferred that the High Court had 
correctly interpreted the intention of the legislature. Without being understood as 
saying that such an inference must always be made, we would like to point out that 
the present is an entirely different case. Here there is no unanimity of opinion as 
regards the interpretation of the statute concerned. At least one Judge, namely, 
Grover, J. was unable to accept the view that was adopted in Lakha Singh case-. 
That learned Judge said, "The use of the expression 'officer* by necessary implication 
means that the officer should have exercised power as such and not by virtue of the 
delegation made by the State Government.": see Lakha Singh case- p. 159. With 
this view we entirely agree. Furthermore, the present petition was pending in this 
Court when the Act was amended and the legislature might have thought that it was 
unnecessary to amend the statute to indicate that the view in Lakha Singh case- was 
wrong for this Court would correct that error. 

20. It was lastly said that it may so happen that an order under Section 21(4) might 
give rise to a chain of reactions which can only be coped with by an order made 
under Section 42. The precise contention is not very clear to us. This contention 
appears to have been accepted by Bishan Narain, J. in the judgment on which Lakha 
Singh case 2 - is based where he said, "The changes in allotment in consolidation 





see: 


f.itZ. 


i'L IN:E7- 


ra/rj 


SCC OnLine Web Edition, Copyright © 2015 
Page 7 Saturday, July 11, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: httpJAvww.scconline.com 



proceedings often produce a claim (sic) of reactions and affect a number of persons 
and the rights of parties cannot always be satisfactorily adjusted in an appeal under 
Section 20(4), In such cases Section 41 is the only provision which can be utilised to 
I achieve this object." Section 41 referred to by the learned Judge corresponds, as we 

I have earlier said, to Section 42 of our Act. Suppose the position is that in view of the 

1 chain reactions started, the order made under Section 21(4) was better recalled. 
Now supose the order under Section 21(4) is made by the Government itself, then 
admittedly nothing can be done about it under Section 42 to give effect to any chain 
reactions. There is no reason to think that if that order happens to be made by an 
officer to whom Government's powers under Section 21(4) are delegated that should 
make any difference. The harm, if any, in each case would be the same, and there is 
no reason why the legislature should have provided for a remedy in one case and not 
in the other. It might however be reasonably thought that when an appeal is being 
heard under Section 21(4) either by the Government or by an officer, the authority 
concerned will before making the order in the appeal consider the chain reactions 
• that the order might cause and then decide not to make the order at all or to make 

; the order and give effect to the chain reactions by interfering under Section 42 with 

1 other orders. Even on the interpretation that we suggest all necessary chain 
; reactions might be given effect to. This reasoning does not assist the respondents at 

all. 

21. We therefore think that the order impugned in this case which was made on July 

21, 1956 under Section 42 was entirely without jurisdiction and must be treated as 

a nullity. No effect can be given to it and the petitioner is entitled to an order 
quashing it. 


| 22. Then it is said that even so, no writ can be issued quashing the order as it 

cannot be said to affect the petitioner's right to property. The contention in short is 
that the order affects no fundamental right and therefore no petition under Article 32 
is maintainable. This objection to the petition is also without foundation. From what 
we have earlier said about the provisions of the Act it would appear that the object 
of the scheme is to give to a person affected by it right in the lands allotted to him 
under the repartition made pursuant to the scheme in the place of his right in lands 
which were pooled and which he previously held. Now under Sections 23, 24 and 25 
taken together, the original right to lands comes to an end and a right to the 
substituted lands springs up upon possession being delivered of the new allotments 
as mentioned in these sections. It is not necessary to refer to the provisions of these 
sections in detail for this, it is agreed, is the substance of them. It may be that 
' possession has not yet been delivered in terms of the Act and, therefore, in a 
manner of speaking, the petitioner's original right to land has not yet come to an 
end nor has his new right come into existence. But it is obvious that if the impugned 
order is allowed to stand, then it is the intention of the respondent State and the 
respondent Hari Singh to carry it into effect. If the impugned order stands, Hari 
Singh would be entitled to ask for delivery of possession of the lands given to him 
under that order and respondent State would be bound to give him such possession. 
The petitioner would have no means of opposing possession being so given. 
Immediately upon such delivery of possession the petitioner's original right to his 
lands would disappear. Therefore it seems to us that the inevitable result of the 
order is to affect the petitioner's right to property illegally. It may be that just now 
the right has not been affected and there is only a threat that it will be affected. But 
we think that the threat is sufficiently serious and the petitioner is not bound to wait 
till his right has actually been affected more particularly as it is not disputed that it 
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would inevitably be affected, 

23. In the result we would allow the petition and issue a writ quashing the order 
purported to be made by the Director, Consolidation of Holdings, Punjab on July 21, 

; 1956 under Section 42 of the Act. The petitioner will be entitled to the costs of this 

petition. 

Kapur, J.— The decision of this case depends upon the construction of two provisions 
of the East Punjab Holdings (Consolidation and Prevention of Fragmentation) Act, 

| 1948, Act 50 of 1948, hereinafter termed "the Act"; those provisions are Sections 21 

(4) and 42. The former section confers on the State Government appellate powers 
and the latter the power to call for "proceedings" for the purpose of satisfying itself 
as to the legality and propriety of any order passed under the Act by any officer 
acting under the Act. The respective submissions of the parties before us are these 
according to the petitioner once the power of appeal in regard to an order of the 
Settlement Officer is exercised under Section 21(4) by the State Government or its 
delegate to whom power is delegated under Section 41 the State Government 
cannot exercise the power of control contained in Section 42 of calling for the record 
and correcting the errors of its officers? According to the respondents’ submission 
the two powers of appeal and control are separate and distinct powers and if they 
are delegated to two different officers as they were in the present case then the 
exercise of one power (under Section 21(4)) does not exhaust the Government's 
power or that of its delegate under Section 42 of the Act. In order to resolve the 
controversy it is necessary to refer to some of the provisions and the objects of the 
Act. 

2. As the long title of the Act shows the underlying object of the Act is the 
consolidation of holdings and prevention of fragmentation and thus to improve 
agriculture in the State. By a series of partitions since the founding of the various 
villages in the State the holdings had become fragmented and uneconomic for the 
purpose of efficient cultivation. The Act provides the remedy for this by means of 
consolidation of holdings. In order to effectuate that object, the Act has created a 
machinery which provides for putting all the holdings in a village in hotch-potch 
evaluating each holding and then repartitioning in accordance with that evaluation 
with a provision for compensation to equalise the values. 

3. Chapter III deals with consolidation of holdings. Under that Chapter first the 

j State Government declares its intention to make a scheme for consolidation of 

holdings and then a scheme is prepared by the Consolidation Officer after obtaining 
the advice of the landowners of the estate. Under Section 15 the scheme has to 
provide for compensation. After the scheme is prepared it can be objected to by any 
landowner and is liable to be amended by the Consolidation Officer and the 
Settlement Officer who is a higher official. The scheme as finally drafted has to be 
confirmed by the Settlement Officer. After the scheme is prepared and confirmed 
and published, the land is put in hotch-potch and repartitioned in accordance with 
the scheme of consolidation and with the advice of the landowners. 

i 

4. Here comes the hierarchy of officers who are empowered to look into the 
grievances of any aggrieved person in regard to repartition and that is provided in 
Section 21 of the Act. An objection can be lodged in the first instance by any person 
aggrieved by the repartition before the Consolidation Officer and any person 
aggrieved by the order of the Consolidation Officer can appeal to the Settlement 
Officer (Consolidation) and if any person is aggrieved by his order he can take the 
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appeal within the time specified to the State Government and there the machinery 
for appeals stops and subject to that appellate order the order of the Settlement 
Officer is final, 

5. After repartition has been finally sanctioned under the provisions of the Act and 
has been effected a new record of rights has to be prepared and then if ail the 
landowners agree to enter into possession in accordance with the scheme of 
repartition the possession is given to the landowners and if they do not agree to 
enter into possession then possession is to be taken by the landowners at the 
commencement of the agricultural year following the date of the publication of the 
final scheme and they have to be put into physical possession of the holdings and 
would be entitled to the standing crop on payment of such compensation as may be 
determined. Under Section 24 as soon as possession is taken in accordance with the 
provisions of the Act the scheme shall be deemed to have come into force. Provision 
is then made in regard to encumbrances of the landowners and tenants. Provision is 
also made for apportionment of compensation. 

6. Now we shall deal with Chapter V which is headed "General". For the 
administration of the Act, Section 41 empowers the State Government to appoint 
such persons as it thinks fit and it may by notification delegate any of its powers 
under the Act to any of its officers either by name or designation. Section 42 confers 
power on the State Government to call for the proceedings i.e. any order passed, 
scheme prepared or confirmed or repartition made under the Act by any officer 
acting under the Act to satisfy itself as to the legality and propriety of orders passed 
by its officers and to pass such orders as it thinks fit. Section 43 provides that 
except as provided in the Act no appeal or revision shall lie from any order passed 
under the Act and under Section 44 no civil suit is entertainable in respect of any 
matter which the State Government or any other officer is empowered to determine, 
decide or dispose of under the Act and under Section 45 no suit is maintainable in 
respect of the exercise of any power or discretion conferred by the Act or against any 
public servant or person duly appointed or authorized under the Act in respect of 
anything done in good faith or purporting to be done under the Act and Section 46 is 
the rule-making power. This, in short, is the scheme of the Act. 

7. It is to be noticed that the Act provides under Section 42 an overall control of the 
State Government at all stages of consolidation proceedings. It is the State 
Government which has to specify the estate for the purposes of the Act and it has 
the power to determine and revise at any time the standard areas under Section 5 of 
the Act. The scheme for consolidation of holdings has to be finally sanctioned by the 
State Government or by its delegate and after the scheme is sanctioned repartition 
is to take place so as to allot lands to the people in accordance with the value of 
their original holdings with such compensation as may be necessary and if any 
person is dissatisfied with the repartition he can appeal first to the Consolidation 
Officer, then to the Settlement Officer and thereafter to the State Government but 
the appeals are not confined to the person aggrieved by the repartition scheme; any 
person who may be aggrieved by the order of Consolidation Officer may, under 
Section 21(2) of the Act appeal to the Settlement Officer under Section 21(3) and 
any person who is aggrieved by that order, who may not necessarily be the person 
who started the proceedings before the Consolidation Officer can appeal to the State 
Government. Section 21 reads as follows: 

"21. (1) The Consolidation Officer shall after obtaining the advice of the landowners 
of the estate or estates concerned, carry out repartition in accordance with the 
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scheme of consolidation confirmed under Section 20, and the boundaries of the 
holdings as demarcated shall be shown on the shajra which shall be published in the 
prescribed manner in the estate or estates concerned. 

j (2) Any person aggrieved by the repartition may file a written objection within 
fifteen days of the publication before the Consolidation Officer who shall after 
hearing the objector pass such orders as he considers proper confirming or 
modifying the scheme. 

I 

j (3) Any person aggrieved by the order of the Consolidation Officer under sub-section 
(2) may within one month of that order file an appeal before the Settlement Officer 
(Consolidation) who shall after hearing the appellant pass such order as he considers 
proper." 

The effect of this section is to give a right to every person who is aggrieved by any 
order passed either at the time of the repartition or by the order of the Consolidation 
; Officer or by the order of the Settlement Officer to object and get relief. The reason 
for this is that the order passed by the Consolidation Officer in favour of a person 
who applies under Section 21(2) may start a chain reaction which may affect the 
rights of others, like any other ordinary partition proceedings may do, and therefore 
any person aggrieved has been given the right to take objection under the various 
provisions of Section 21. When the appellate power of the State Government is 
exercised by an officer to whom powers are delegated under Section 41 which 
provides: 

"41. (1) The State Government may for the administration of this Act, appoint such 
persons as it thinks fit, and may by notification delegate any of its powers or 
functions under this Act to any of its officers either by name or designation. 

(2) A Consolidation Officer or a Settlement Officer (Consolidation) may, with the 
sanction of the State Government, delegate any of its powers or functions under this 
Act to any person in the service of the State Government." 

The officer though exercising such powers as the State Government itself possesses 
is still an officer of the State Government and has all the protection which is given 
by Section 45 of the Act and his order is final as provided in Section 43. Any order 
passed by him as an Appellate Authority is an order in regard to repartition which 
has to be taken into consideration for the purposes of bringing the scheme into 
effect under Section 24 of the Act. Thus he does not cease to be an officer of the 
State Government even though in disposing of appeals he is exercising delegated 
powers. 

Section 42 of the Act provides: 

"42. The State Government may at any time for the purpose of satisfying itself as to 
the legality or propriety of any order passed, scheme prepared or confirmed or 
repartition made by any officer under this Act call for and examine the record of any 
case pending before or disposed of by such officer and may pass such order in 
reference thereto as it thinks fit. 

Provided that no order, scheme or repartition shall be varied or reversed without 
giving the parties interested notice to appear and opportunity to be heard except in 
cases where the State Government is satisfied that the proceedings have been 
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vitiated by unlawful consideration." 

Now this power of the State Government is distinct from the power under Section 21 
(4) and is in the nature of revision. This gives an overall control to the State 
Government to see that the orders passed by its officers are legal and are proper 
because one illegal or improper order may start a chain of reactions which may 
disturb the whole scheme of consolidation and prevent its coming into effect. One 
order passed at any stage under Section 21 of the Act by which a landowner gets 
more than his share or is given a different area to that which is provided in the 
repartition scheme may lead to the undoing of the whole scheme and may, set at 
naught the whole scheme of consolidation. It is for that purpose that the State 
Government has been given the power, under Section 42 which is further clear from 
the fact that under the proviso to Section 42 the Government is expressly given the 
power to set aside proceedings ex parte in regard to which it is satisfied that there 
has been an element of unlawful consideration. This would apply equally to an order 
under Section 21(4) by a delegate as to any other order improperly obtained. 

8. The Government has necessarily to act through its officers and as consolidation 
has to take place in several villages, where the rights of a large number of 
landowners are affected, it cannot always appoint as a final Appellate Authority, 
persons who correspond to a Financial Commissioner under the Land Revenue Act of 
the Punjab; and as the orders of such officers become immune from challenge in 
courts and can in certain cases affect the whole scheme the State Government has 
been given the power of overall control over all actions of its officers and at ail 
stages. In the present case the officer who exercised the appellate power was Mr 
Avtar Singh Brar, Assistant Director, Consolidation of Holdings, Ambala. Naturally 
the Government had to appoint an officer of a higher status to see that no improper 
or illegal order was passed and for that purpose its powers under Section 42 were 
delegated to the Director of Consolidation of Holdings. 

9. The language of Section 42 shows that an overall control is given to the State 
Government over all consolidation proceedings and at all stages. In that section, are 
mentioned firstly, any order passed by an officer, secondly a scheme prepared or 
confirmed, thirdly a partition made by any officer under the Act. They are all equally 
subject to the power of the State Government under Section 42. The order under 
Section 21(4) by a delegate is an order of repartition and would even apart from the 
fact that it is an order of an officer by subject to the revisional powers of the State 
Government under Section 42. Therefore the statute must be taken to have 
authorized the State Government to reconsider the scheme confirmed by its 
delegate. If in that case the power is excercisable by the State Government there 
does not seem to be any reason why that power is not exercisable when its delegate 
passes an order, under Section 21(4) and thus makes an order in regard to 
repartition. So read the extent of the power of the State Government under Section 
42 extends equally to any order passed by its officers whether of confirmation of a 
scheme or of repartition and whether the power is exercised by the officer making 
the order acting under authority expressly given to him under the Act or it is 
delegated to him by the State Government under Section 41 of the Act. If this power 
were not to be inferred from Section 42 then no kind of illegality or impropriety 
would be liable to correction. This argument receives further support from the power 
given to the State Government where it is satisfied that proceedings have been 
vitiated by unlawful consideration. If this power was not there then any order 
howsoever obtained would remain immune from all control of higher officials and 
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would lead to a great deal of inconvenience, if not injustice. 

10. The view of the Punjab High Court in Lakha Singh v. Director, Consolidation of 
Holdings, Punjab 1 2 - which was a case under a similar provision of the Pepsu State in 
our opinion is a correct interpretation of Section 41 of the Pepsu Act corresponding 
to Section 42 of the Act. In that case it was held that the appellate powers are 
concerned with the grievances of the appellant and those who are arrayed as parties 
in the appeal but Section 42 gives an overriding power to the Government to 
consider any order of its officers under the Act and to make such orders as would 
subserve the objects and purposes of consolidation proceedings. The change in 
allotment, as a result of an appeal, may produce a chain of reactions and effect the 
rights of a number of persons which cannot be satisfactorily adjusted in appeal but 
under its general powers the Government may make such orders as would prevent 
the right of all or a large number of landowners from being affected. Without such a 
power, as we have said above, the whole scheme of consolidation may fail because 
there would be no remedy in a civil court and finality being given to the appellate 
order would produce an impasse which must necessarily defeat the object of the Act 
and the process of consolidation. 

11. In this view of the matter, in our opinion, this petition is without force and is 
dismissed with costs. 

Order 

In view of the majority opinion the writ petition is allowed with costs. 


1 LR (1890) 25 QBD 391 

2 AIR 1959 Pun 157 

J (1951) SCR 138, 144 
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(Under Article 32 of the Constitution of India forthe enforcement of Fundamental 

Rights). 

Appeal from the Judgment and Order dated 6th December,1960, of the Gujarat 
High Court in Special Civil Application No. 434 of 1960 

Kharak Singh v. State of U.P. 

(Under Article 32 of the Constitution of India forthe enforcement of Fundamental 

Rights). 

KHARAK SINGH . . Petitioner; 

Versus 

STATE OF U.P. AND OTHERS . . Respondents. 

Petition No. 856 of 1961, decided on 18th day of December, 1962. 

Present: 

The Hon’ble The Chief Justice Bhuvaneshwar Prasad Sinha 
THE HON’BLE JUSTICE S.J. IMAM 

The hon'ble,. Justice K. Subba Rao 
The hon'ble Justice j.c. Shah 
The Hon’ble Justice N. Rajagopala Ayyangar 
The Hon’ble Justice J.R. Mudholkar 
For the Petitioner : J.P. Goyal, Advocate. 

For the Respondents : K.S. Hajela, Senior Advocate (C.P. Lai, Advocate, with him). 
The Judgments of the Court were delivered by 

Ayyanagar, J. — This petition under Article 32 of the Constitution challenges the 
constitutional validity of Chapter 22 of the U.P. Police Regulations and the powers 
conferred upon police officials by its several provisions on the ground that they 
violate the right guaranteed to citizens by Articles 19(l)(d) and 21 of the 
Constitution. 

2. To appreciate the contention raised it is necessary to set out the facts averred on 
the basis of which the fundamental right of the petitioner is said to be violated, as 
well as the answers by the respondent-State to these allegations. The petitioner 
Kharak Singh was challaned in a case of dacoity in 1941 was released under Section 
169 of the Criminal Procedure Code as there was no evidence against him. On the 
basis of the accusation made against him he states that the police have opened a 
"history-sheet" in regard to him. Regulation 228 which occurs in Chapter 22 or the 
Police Regulation defines "history-sheets" as "the personal records of criminals under 
J surveillance". That regulation further directs that "history-sheets" should be opened 
j only for persons who are or are likely to become habitual criminals or the aiders or 
abettors of such criminals. These history-sheets are of two classes: Class A for 
dacoits, burglars, cattle-thieves, and railway-goods-wagon thieves, and Class B for 
those who are confirmed and professional criminals who commit crimes other than 
dacoity, burglary, etc. like professional cheats. It is admitted that a history-sheet in 
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Class A has been opened for the petitioner and he is therefore "under surveillance." 

3. The petitioner describes the surveillance to which he has been subjected thus: 
frequently the chaukidar of the village and sometimes police constables enter his 
house, knock and shout at his door, wake him up during the night and thereby 
disturb his sleep. On a number of occasions they have compelled him to get up from 
his sleep and accompany them to the police station to report his presence there. 
When the petitioner leaves his village for another village or town, he has to report to 
the chaukidar of the village or at the police station about his departure, He has to 
give them information regarding his destination and the period within which he 
would return. Immediately the police station of his destination is contacted by the 
police station of his departure and the former puts him under surveillance in the 
same way as the latter. There are other allegations made about misuse or abuse of 
authority by the chaukidar or the police officials but these have been denied and we 
do not consider them made out for the purposes of the present petition. If the 
officials outstep the limits of their authority they would be violating even the 
instructions given to them, but it looks to us that these excesses of individual 
officers which are wholly unauthorised could not be complained of in a petition under 
Article 32. 

4. In deciding this petition we shall proceed upon the basis that the officers 
conformed strictly to the terms of the Regulations in Chapter 22 properly construed 
and discard as exaggerated or not proved the incidents or pieces of conduct on the 
part of the authorities which are alleged in the petition but which have been denied. 
As already pointed out it is admitted that a history-sheet had been opened and a 
record as prescribed by the Regulations maintained for the petitioner and that such 
action as is required to be taken in respect of history-sheeters of Class A into which 
the petitioner fell under the classification made in Chapter 22 of the Police 
Regulations is being taken in regard to him. It is stated in the counter affidavit that 
the police keep a confidential watch over the movements of the petitioner as 
directed by the Regulations in the interest of the general public and for the 
maintenance of public order. 

5. Before entering on the details of these regulations it is necessary to point out that 
the defence of the State in support of their validity is two-fold: (/) that the 
impugned regulations do not constitute an infringement of any of the freedoms 
guaranteed by Part III of the Constitution which are invoked by the petitioner, and 
(2) that even if they were, they have been framed "in the interests of the general 
public and public order" and to enable the police to discharge its duties in a more 
efficient manner and were therefore "reasonable restrictions" on that freedom. 
Pausing here it is necessary to point out that the second point urged is without any 
legal basis for ;f the petitioner were able to establish that the impugned regulations 
constitute an infringement of any of the freedoms guaranteed to him by the 
Constitution then the only manner in which this violation of the fundamental right 
could be defended would be by justifying the impugned action by reference to a 
valid law i.e. be it a statute, a statutory rule or a statutory regulation. Though 
learned Counsel for the respondent started by attempting such a justification by 
invoking Section 12 of the Indian Police Act he gave this up and conceded that the 
regulations contained in Chapter 22 had no such statutory basis but were merely 
executive or departmental instructions framed for the guidance of the police officeRs 
They would not therefore be "a law" which the State is entitled to make under the 
relevant clauses 2 to 6 of Article 19 in order to regulate or curtail fundamental rights 
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guaranteed by the several sub-clauses of Article 19(1), nor would the same be "a 
procedure established by law" within Article 21. The position therefore is that if the 
action of the police which is the arm of the executive of the State is found to infringe 
any of the freedoms guaranteed to the petitioner would be entitled to the relief of 
mandamus which he seeks, to restrain the State from taking action under the 
regulations. 


6. There is one other matter which requires to be clarified even at this stage. A 
i considerable part of the argument addressed to us on behalf of the respondent was 

directed to showing that the regulations were reasonable and were directed only 
against those who were on proper grounds suspected to be of proved anti-social 
habits and tendencies and on whom it was necessary to impose some restraints for 
the protection of society. We entirely agree that if the regulations had any statutory 
basis and were a "law" within Article 13(3), the consideration mentioned might have 
an overwhelming and even decisive weight in establishing that the classification was 
rational and that the restrictions were reasonable and designed to preserve public 
. i order by suitable preventive action. But not being any such "law", these 

i considerations are out of place and their constitutional validity has to be judged on 

the same basis as if they were applied against every one including respectable and 
law-abiding citizens not being or even suspected of being, potential dangers to 
public order. 

7. The sole question for determination therefore is whether "surveillance" under the 
impugned Chapter 22 of the U.P. Police Regulations constitutes an infringement of 
any of a citizen's fundamental rights guaranteed by Part III of the Constitution. The 
particular Regulation which for all practical purposes defines "surveillance" is 
Regulation 236 which reads: 

"without prejudice to the right of Superintendents of Police to put into practice any 
legal measures, such as shadowing in cities, by which they find they can keep in 
touch with suspects in particular localities or special circumstances, surveillance may 
for most practical purposes be defined as consisting of one or more of the following 
measures: 


(a) Secret picketing of the house or approaches to the houses of suspects; 

( b ) domiciliary visits at night; 

(c) through periodical inquiries by officers not below the rank of sub-inspector into 
repute, habits, associations, income, expenses and occupation; 

(d) the reporting by constables and chaukidars of movements and absences from 
home; 


(c) the verification of movements and absences by means of inquiry slips; 

(0 the collection and record on a history-sheet of all information bearing on 
conduct." 

8. Regulation 237 provides that all "history-sheet men" of Class A (under which the 
petitioner falls) "starred" and "unstarred", would be subject to all these measures of 
surveillance. The other Regulations in the chapter merely elaborate the several items 
of action which make up the "surveillance" or the shadowing but we consider that 
nothing material turns on the provisions or their terms. 
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9. Learned Counsel for the petitioner urged that the acts set out in clauses (a) to (/) 
of Regulation 236 infringed the freedom guaranteed by Article 19(l)(d) "to move 
freely throughout the territory of India" and also that guaranteeing "personal liberty" 
in Article 21 which runs: 

"No person shall be deprived of his life or personal liberty except according to 
procedure established by law." 

10. We shall now consider each of these clauses of Regulation 236 in relation to the 
"freedoms" which it is said they violate: 

(a) Secret picketing of the houses of suspects.— 

It is obvious that the secrecy here referred to is secrecy from the suspect; in other 
words its purpose is to ascertain the identity of the person or persons who visit the 
house of the suspect, so that the police might have a record of the nature of the 
activities in which the suspect is engaged. This, of course, cannot in any material or 
palpable form affect either the right on the part of the suspect to "move freely" nor 
can it be held to deprive him of his "personal liberty" within Article 21. It was 
submitted that if the suspect does come to know that his house is being subjected 
to picketing, that might affect his inclination to move about or that in any event it 
would prejudice his "personal liberty". We consider that there is no substance in this 
argument. In dealing with a fundamental right such as the right to free movement 
or personal liberty, that only can constitute an infringement which is both direct as 
well as tangible and it could not be that under these freedoms the Constitution- 
makers intended to protect or protected mere personal sensitiveness. It was then 
suggested that such picketing-might have a tendency to prevent, if not actually 
preventing friends of the suspect from going to his house and would thus interfere 
with his right "to form associations" guaranteed by Article 19(l)(c). We do not 
consider it necessary to examine closely and determine finally the precise scope of 
the "freedom of association" and particularly whether it would be attracted to a case 
of the type now under discussion, since we are satisfied that "picketing" is used in 
clause (a) of this Regulation not in the sense of offering resistance to the visitor 
physical or otherwise — or even dissuading him, from entering the house of the 
suspect but merely of watching and keeping a record of the visitoRs This 
interpretation we have reached (a) on the basis of the provisions contained in the 
later Regulations in the Chapter, and (b) because more than even the express 
provisions, the very purpose of the watching and the secrecy, which is enjoined 
would be totally frustrated if those whose duty it is to watch contacted the visitors, 
made their presence or identity known and tried to persuade them to any desired 
course of action. 

(b) Domiciliary visits at night.— 

"Domiciliary visit" is defined in the Oxford English Dictionary as "Visit to a private 
dwelling, by official persons, in order to search or inspect it." Webster's Third New 
International Dictionary defines the word as "Visit to a private dwelling (as for 
searching it) under authority." The definition in Chambers Twentieth Century 
Dictionary is almost identical—"Visit under authority, to a private house for the 
purpose of searching it." These visits in the context of the provisions in the 
Regulations are for the purpose of making sure that the suspect is staying at home 
or whether he has gone out, the latter being presumed in this class of cases, to be 
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j with the probable intent of committing a crime. It was urged for the respondent that 
the allegations in the petition regarding the manner in which "domiciliary visits" are 
conducted viz. that the policeman or chaukidar enters the house and knocks at the 
door at night and after awakening the suspect makes sure of his presence at his 
home had been denied in the counter-affidavit and was not true, and that the 
policemen as a rule merely watch from outside the suspect’s house and make 
enquiries from third persons regarding his presence or whereabouts. We do not 
consider that, this submission affords any answer to the challenge to the 
constitutionality of the provision. In the first place, it is clear that having regard to 
the plain meaning of the words "domiciliary visits", the police authorities are 
authorised to enter the premises of the suspect, knock at the door and have it 
opened and search it for the purpose of ascertaining his presence in the house. The 
fact that in any particular instance or even generally they do not exercise to the full 
the power which the regulation vests in them, is wholly irrelevant for determining 
the validity of the regulation since if they are so minded they are at liberty to 
exercise those powers and do those acts without outstepping the limits of their 
authority under the regulations. 




Secondly, we are, by no means, satisfied that having regard to the terms of 
Regulation 236(b) the allegation by the petitioner that police constables knock at his 
doors and wake him up during the night in the process of assuring themselves of his 
presence at home is entirely false, even if the other allegations regarding his being 
compelled to accompany the constables during the night to the police station be 
discarded as mere embellishment. 

The question that has next to be considered is whether the intrusion into the 
residence of a citizen and the knocking at his door with the disturbance to his sleep 
and ordinary comfort which such action must necessarily involve, constitute a 
violation of the freedom guaranteed by Article 19(t)(d) or "a deprivation" of the 
"personal liberty" guaranteed by Article 21. Taking first Article I9(l)(d) the 
"freedom" here guaranteed is a right "to move freely" throughout the territory of 
India. Omitting as immaterial for the present purpose the last words defining the 
geographical area of the guaranteed movement, we agree that the right to "move" 
denotes nothing more than a right of locomotion, and that in the context the adverb 
"freely" would only connote that the freedom to move is without restriction and is 
absolute i.e. to move wherever one likes, whenever ono likes and however one likes 
subject to any valid law enacted or made under clause 5. It is manifest that by the 
knock at the door, or by the man being"' roused from his sleep, his locomotion is not 
impeded or prejudiced in any manner. Learned Counsel suggested that the 
knowledge or apprehension that the police were on the watch for the movements of 
the suspect, might induce a psychological inhibition against his movements but, as 
already pointed out, we are unable to accept the argument that for this reason there 
is an impairment of the "free" movement guaranteed by sub-clause (d). We are not 
persuaded that counsel is right in the suggestion that this would have any effect 
even on the mind of the suspect and even if in any particular case it had the effect 
of diverting or impleading his movement, we are clear that the freedom guaranteed 
by Article 19(l)(d) has reference to something tangible and physical rather and not 
to the imponderable effect on the mind of a person which might guide his action in 
the matter of his movement or locomotion. 


| 

! 


11. The content of Article 21 next calls for examination. Explaining the scope of the 
words "life" and "liberty" which occurs in the 5th and 14th Amendments to the U.S. 
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Constitution reading "No person ... shall be deprived of life, liberty or property 
without due process of law", to quote the material words, on which Article 21 is 
largely modelled, Field, J. observed: 

"By the term 'life' as here used something more is meant than mere animal 
existence. The inhibition against its deprivation extends to all these limits and 
faculties by which life is enjoyed. The provision equally prohibits the mutilation of 
the body or amputation of an arm or leg or the putting out of an eye or the 
destruction of any other organ of the body through which the soul communicates 
with the outer world ... By the term liberty, as used in the provision something more 
is meant than mere freedom from physical restraint or the bounds of a prison," 

It is true that in Article 21, as contrasted with the 4th and 14th Amendment in the 
U.S., the word "liberty" is qualified by the word "personal" and therefore its content 
is narrower. But the qualifying adjective has been employed in order to avoid 
overlapping between those elements or incidents of "liberty" like freedom of speech, 
or freedom of movement etc. already dealt with in Article 19(1) and the "liberty" 
guaranteed by Article 21 — and particularly in the context of the difference between 
the permissible restraints or restrictions which might be imposed by sub-clauses 2 
to 6 of the Article on the several species of liberty dealt with in the several clauses of 
Article 19(1). In view of the very limited nature of the question before us it is 
unnecessary to pause to consider either the precise relationship between the 
"liberties" in Article 19(l)(a) & (d) on the one hand and that in Article 21 on the 
other, or the content and significance of the words "procedure established by law" in 
the latter Article, both of which were the subject of elaborate consideration by this 
Court in A.K. Gopalan v. State of Madras. 1 - In fact, in Gopalan case 1 there was 
unanimity of opinion on the question that if there was no enacted law, the freedom 
guaranteed by Article 21 would be violated, though the learned Judges differed as to 
whether any and every enacted law satisfied the description or requirements of ”a 
procedure established by law". 

12. Before proceeding further a submission on behalf of the respondent requires 
notice. It was said that if the act of the police involved a trespass to property i.e. the 
trespass involved in the act of the police official walking into the premises of the 
petitioner and knocking at the door, as well as the disturbance caused to him, might 
give rise to claims in tort, since the action was not authorised by law and that for 
these breaches of the petitioner's rights damages might be claimed and recovered 
from the tortfeasor, but that the same could not constitute an infraction of a 
fundamental right. Similarly it was urged that the petitioner or persons against 
whom such action was taken might be within their rights in ejecting the trespasser 
and even use force to effectuate that purpose, but that for what was a mere tort of 
trespass or nuisance the jurisdiction of this Court under Article 32 could not be 
invoked. These submissions proceed on a basic fallacy. The fact that an act by the 
State executive or by a State functionary acting under a pretended authority gives 
rise to an action at common law or even under a statute and that the injured citizen 
or person may have redress in the ordinary courts is wholly immaterial and, we 
would add, irrelevant for considering whether such action is an invasion of a 
fundamental right. An act of the State executive infringes a guaranteed liberty only 
when it is not authorised by a valid law or by any law as in this case, and every such 
illegal act would obviously give rise to a cause of action — civil or criminal at the 
instance of the injured person for redress. It is wholly erroneous to assume that 
before the jurisdiction of this Court under Article 32 could be invoked the applicant 
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must either establish that he has no other remedy adequate or otherwise or that he 
has exhausted such remedies as the law affords and has yet not obtained proper 
redress, for when once it is proved to the satisfaction of this Court that by State 
action the fundamental right of a petitioner under Article 32 has been infringed, it is 
not only the right but the duty of this Court to afford relief to him by passing 
appropriate orders in that behalf. 

13. We shall now proceed with the examination of the width, scope and content of 
the expression "persona! liberty" in Article 21. Having regard to the terms of Article 
19(l)(d), we must take it that that expression is used as not to include the right to 
move about or rather of locomotion. The right to move about being excluded its 
narrowest interpretation would be that it comprehends nothing more than freedom 
from physical restraint or freedom from confinement within the bounds of a prison; 
in other words, freedom from arrest and detention, from false imprisonment or 
wrongful confinement. We feel unable to hold that the term was intended to bear 
only this narrow interpretation but on the other hand consider that "personal liberty" 
is used in the Article as a compendious term to include within itself all the varieties 
of rights which go to make up the "personal liberties" of man other than those dealt 
with in the several clauses of Article 19(1). In other words, while Article 19(1) deals 
with particular species or attributes of that freedom, "personal liberty" in Article 21 
takes in and comprises the residue. We have already extracted a passage from the 
judgment of Field, J. in Munn v. Illinois- where the learned Judge pointed out that 
"life" in the 5th and 14th Amendments of the U.S. Constitution corresponding to 
Article 21, means not merely the right to the continuance of a person's animal 
existence, but a right to the possession of each of his organs his arms and legs etc. 
We do not entertain any doubt that the word "life" in Article 21 bears the same 
signification. Is then the word "personal liberty" to be construed as excluding from 
its purview an invasion on the part of the police of the sanctity of a man's home and 
an intrusion into his personal security and his right to sleep which is the norma! 
comfort and a dire necessity for human existence even as an animal? It might not be 
inappropriate to refer here to the words of the preamble to the Constitution that it is 
designed to "assure the dignity of the individual" and therefore of those cherished 
human values as the means of ensuring his full development and evolution. We are 
referring to these objectives of the framers merely to draw attention to the concepts 
underlying the constitution which would point to such vital words as "personal 
liberty" having to the construed in a reasonable manner and to be attributed that 
sense which would promote and achieve those objectives and by no means to 
stretch the meaning of the phrase to square with any pro-conceived notions or 
doctrinaire constitutional theories. Frankfurter, J. observed in Wolfv. Coiorado.- 

"The security of one’s privacy against arbitrary intrusion by the police ... is basic to a 
free society. It is therefore implicit in 'the concept of ordered liberty' and as such 
enforceable against the States through the Due Process Clause. The knock at the 
door, whether by day or by night, as a prelude to a search, without authority of lav\< 
but solely on the authority of the police, did not need the commentary of recent 
history to be condemned as inconsistent with the conception of human rights 
enshrined in the history and the basic constitutional documents of English-speaking 
peoples ... We have no hesitation in saying that were a State affirmatively to 
sanction such police incursion into privacy it would run counter to the guarantee of 
the Fourteenth Amendment." 

14. Murphy, J. considered that such invasion was against "the very essence of a 
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scheme of ordered liberty." 

15. It is true that in the decision of the U.S. Supreme Court from which we have 
made these extracts, the Court had to consider also the impact of a violation of the 
Fourth Amendment which reads: 


"The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated; and no warrants 
shall issue but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to be 
seized." 

and that our Constitution does not in terms confer any like constitutional guarantee. 
Nevertheless, these extracts would show that an unauthorised intrusion into a 
person's home and the disturbance caused to him thereby, is as it were the violation 
of a common law right of a man an ultimate essential of ordered liberty, if not of the 
very concept of civilisation. An English Common Law maxim asserts that "every 
man's house is his castle" and in Semayne case- where this was applied, it was 
stated that "the house of everyone is to him as his castle and fortress as well as for 
his defence against injury and violence as for his repose." We are not unmindful of 
the fact that Semayne case— was concerned with the law relating to executions in 
England, but the passage extracted has a validity quite apart from the context of the 
particular decision. It embodies an abiding principle which transcends mere 
protection of property rights and expounds a concept of "personal liberty" which 
does not rest on any element of feudalism or on any theory of freedom which has 
ceased to be of value. 

16. In our view clause {£>) of Regulation 236 is plainly violative of Article 21 and as 
there is no "Law" on which the same could be justified it must be struck down as 
unconstitutional. 

17. Clauses (c), (d) and (e) may be dealt with together. The actions suggested by 
these clauses are really details of the shadowing of the history-shooters for the 
purpose of having a record of their movements and activities and the obtaining 
information relating to persons with whom they come in contact or associate, with a 
view to ascertain the nature of their activities. It was urged by learned Counsel that 
the shadowing of a person obstructed his free movement or in any event was an 

; impediment to his free movement within Article 19(l)(d) of the Constitution. The 
i argument that the freedom there postulated was not confined to a mere physical 
restraint hampering movement but that the term "freely" used in the Article 
connoted a wider freedom transcending mere physical restraints, and included 
psychological inhibitions we have already considered and rejected. A few minor 
matters arising in connection with these clauses might now be noticed. For instance, 
clauses (d) & (e) refer to the reporting of the movements of the suspect and his 
absence from his home and the verification of movements and absences by means of 
enquiries. The enquiry for the purpose of ascertaining the movements of the suspect 
might conceivably take one of two forms: (I) an enquiry of the suspect himself, and 
(2) of otheRs When an enquiry is made of the suspect himself, the question mooted 
was that some fundamental right of his was violated. The answer must be in the 
negative because the suspect has the liberty to answer or not to answer the question 
for ex concessis there is no law on the paint involving him any liability-civil or 
i criminal — if he refused to answer or remained silent. Does then the fact that an 
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enquiry is made as regards the movements of the suspect and the facts ascertained 
by such enquiry are verified and the true facts sifted constitute an infringement of 
the freedom to move? Having given the matter our best consideration we are clearly 
of the opinion that the freedom guaranteed by Article 19(l)(d) is not infringed by a 
watch being kept over the movements of the suspect. Nor do we consider that 
Article 21 has any relevance in the context as was sought to be suggested by 
learned Counsel for the petitioner. As already pointed out, the right of privacy is not 
a guaranteed right under our Constitution and therefore the attempt to ascertain the 
movements of an individual which is merely a manner in which privacy is invaded is 
not an infringement of a fundamental right guaranteed by Part III. 

18. The result therefore is that the petition succeeds in part and Regulation 236(b) 
which authorises "domiciliary visits" is struck down as unconstitutional. The 
petitioner would be entitled to the issue of a writ of mandamus directing the 
respondent not to continue domiciliary visits. The rest of the petition fails and is 
dismissed. There will be no order as to costs. 


Subba Rao, 3.— We have had the advantage of perusing the judgment prepared by 
our learned Brother Rajagopala Ayyangar, J. We agree with him that Regulation 236 
(b) is unconstitutional, but we would go further and hold that the entire Regulation 
is unconstitutional on the ground that it infringes both Article 19(l)(d) and Article 21 
of the Constitution. 

20. This petition raises a question of far-reaching importance, namely, a right of a 
citizen of India to lead a free life subject to social control imposed by valid law. The 
fact that the question has been raised at the instance of an alleged disreputable 
character shall not be allowed to deflect our perspective. If the police could do what 
they did to the petitioner, they could also do the same to an honest and law-abiding 
citizen. 

21. Let us at the outset clear the ground. We are not concerned here with a law 
imposing restrictions on a bad character, for admittedly there is no such law. 
Therefore, the petititioner’s fundamental right, if any has to be judged on the basis 
that there is no such law. To state it differently, what fundamental right of the 
petitioner has been infringed by the acts of the police? If he has any fundamental 
right which has been infringed by such acts, he would be entitled to a relief 
straightaway, for the State could not justify it on the basis of any law made by the 
appropriate legislature or the rules made thereunder. 

22. The petitioner in his affidavit attributes to the respondents the following acts— 

"Frequently the chaukidar of the village and sometimes police constables awake him 
in the night and thereby disturb his sleep. They shout at his door and sometimes 
enter inside his house. On a number of occasions they compel him to get up from his 
sleep and accompany them to the police station, Civil Lines, Meerut, (which is three 
miles from the petitioner's village) to report his presence there. When the petitioner 
leaves his village for another village or town, he has to report to the chaukidar of the 
village or at the police station about his departure. He has to give information 
regarding his destination and the period within which he will return. Immediately 
the police station of his destination is contacted by the police station of his 
departure and the former puts him under surveillance in the same way as the latter 
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does." 

"It may be pointed out that the chaukidar of the village keeps a record of the 
presence and absence of the petitioner in a register known as chaukidar's Crime 
Record Book." 

"All the entries in this book are made behind the petitioner's back and he is never 
given any opportunity of examining or inspecting these records." 

There are other allegations made about the misuse or abuse of authority by the 
chaukidar or the police officials. 

23. In the counter-affidavit filed by the respondents it is admitted that the 
petitioner is under the surveillance of the police, but the allegations of abuse of 
powers are denied. A perusal of the affidavit and the counter-affidavit shows that the 
petitioner tries to inflate the acts of interference by the police in his life, while the 
respondents attempt to deflate it to the minimum. In the circumstances we would 
accept only such of the allegations made by the petitioner in his affidavit which are 
in conformity with the act of surveillance described by Regulation 236 of Chapter 22 
of the U.P. Police Regulations. The said Regulation reads: 

"Without prejudice to the right of Superintendents of Police to put into practice any 
legal measures, such as shadowing in cities, by which they find they can keep in 
touch with suspects in particular localities or special circumstances, surveillance may 
for most practical purposes be defined as consisting of one or more of the following 
measures: 

(a) Secret picketing of the house or approaches to the houses of suspects; 

(b) domiciliary visits at night; 

(c) through periodical inquiries by officers not below the rank of sub-inspector into 
repute, habits, associations, income, expenses and occupation; 

(d) the reporting by constables and chaukidars of movements and absences from 
home; 

(e) the verification of movements and absences by means of inquiry slips; 

(f) the collection and record on a history sheet of all information bearing on conduct." 

Regulation 237 provides that all "history-sheet men" of Class A, "starred and 
"unstarred", would be subject to all the said measures of surveillance. It is common 
case that the petitioner is a Class A history-sheeter and, therefore, he is subject to 
the entire field of surveillance. 

24. Before we construe the scope of the said Regulation, it will be necessary to 
ascertain the meaning of some technical words used therein. What does the 
expression "surveillance" mean? Surveillance conveys the idea of supervision and 
close observance. The person under surveillance is not permitted to go about 
unwatched. Clause (a) uses the expression "secret-picketing". What does the 
expression mean? Picketing has many meanings. A man or a party may be stationed 
by trade union at a workshop to deter would-be workers during strike. Social workers 
may stand at a liquor shop to intercept people going to the shop to buy liquor and 
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prevail upon them to desist from doing so. Small body of troops may be sent out as 
a picket to watch for the enemy. The word "picketing" may, therefore, mean posting 
of certain policemen near the house or approaches of the house of a person to watch 
his movements and to prevent people going to his house or having association with 
him. But the adjective "secret" qualifies the word "picketing" and to some extent 
limits its meaning. What does the expression "secret" mean? Secret from whom? 
Does it mean keeping secret from the man watched as well as from the people who 
go to his house? Though the expression is not clear, we will assume that secret- 
picketing only means posting of the police at the house of a person to watch his 
movements and those of his associates without their knowledge. But in practice, 
whatever may have been the intention of the authorities concerned, it is well nigh 
impossible to keep it secret. It will be known to everybody including the person 
watched. 

25. The next expression is "domiciliary visit" at night. Domiciliary means "of a 
dwelling place". A domiciliary visit is a visit of officials to search or inspect a private 
house. 

26. Having ascertained the meaning of the said three expressions, let us see the 
operation of the Regulation and its impact on a person like the petitioner who comes 
within its scope, Policemen were posted near his house to watch his movements and 
those of his friends or associates who went to his house. They entered his house in 
the night and woke him up to ascertain whether he was in the house and thereby 
disturbed his sleep and rest. The officials not below the rank of Sub-Inspector made 
inquiries obviously from others as regards his habits, associations, income, expenses 
and the occupation i.e. they got information from others as regards his entire way of 
life. The constables and the chaukidars traced his movements, shadowed him and 
made reports to the superioRs In short, his entire life was made an open-book and 
every activity of his was closely observed and followed. It is impossible to accept the 
contention that this could have been made without the knowledge of the petitioner 
or his friends, associates and others in the locality. The attempt to dissect the act of 
surveillance into its various ramifications is not realistic. Clauses (a) to (f) are the 
measures adopted for the purpose of supervision or close observation of his 
movements and are, therefore, parts of surveillance. The question is whether such a 
surveillance infringes any of the petitioner's fundamental rights. 

27. Learned Counsel for the petitioner contends that by the said act of surveillance 
the petitioner's fundamental rights under clauses (a) and (d) of Article 19(1) and 
Article 21 are infringed. The said Articles read: 

21. No person shall be deprived of his life or personal liberty except according to 
procedure established by law. 

19. (1) All citizens shall have the right— 

(a)to freedom of speech and expression; 

* * * 


(d)to move freely throughout the territory of India." 

At this stage it will be convenient to ascertain the scope of the said two provisions 
and their relation inter se in the context of the question raised. Both of them are 
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distinct fundamental rights. No doubt the expression "personal liberty" is a 
comprehensive one and the right to move freely is an attribute of persona! liberty. It 
is said that the freedom to move freely is carved out of personal liberty and, 
therefore, the expression "personal liberty" in Article 21 excludes that attribute. In 
j our view, this is not a correct approach. Both are independent fundamental rights, 

! though there is overlapping. There is no question of one being carved out of another! 
The fundamental right of life and personal liberty have many attributes and some of 
them are found in Article 19. If a person’s fundamental right under Article 21 is 
infringed, the State can rely upon a law to sustain the action; but that cannot be a 
complete answer unless the said law satisfies the test laid down in Article 19(2) so 
far as the attributes covered by Article 19(1) are concerned. In other words, the 
State must satisfy that both the fundamental rights are not infringed by showing 
that there is a law and that it does amount to a reasonable restriction within the 
meaning of Article 19(2) of the Constitution. But in this case no such defence is 
available, as admittedly there is no such law. So the petitioner can legitimately 
plead that his fundamental rights both under Article 19(l)(d) and Article 21 are 
infringed by the State. 


28. Now let us consider the scope of Article 21. The expression "life" used in that 
Article cannot be confined only to the taking away of life i.e. causing death. In Munn 
v. Illinois-, Field, J., defined "life" in the following words: 

"Something more than mere animal existence. The inhibition against its deprivation 
extends to all those limbs and faculties by which life is enjoyed. The provision 
equally prohibits the mutilation of the body by the amputation of an arm or leg, of 
the putting out of an eye, or the destruction of any other organ of the body through 
which the soul communicates with the outer world." 

The expression "liberty" is given a very wide meaning in America. It takes in all the 
freedoms. In Bolling v. Sharpe ", the Supreme Court of America observed that the 
said expression was not confined to mere freedom from bodily restraint and that 
liberty under law extended to the full range of conduct which the individual was free 
to pursue, But this absolute right to liberty was regulated to protect other social 
interests by the State exercising its power such as police power, the power of 
eminent domain, the power of taxation etc. The proper exercise of the power which 
is called the due process of law is controlled by the Supreme Court of America. In 
India the word “liberty" has been qualified by the word "personal", indicating 
thereby that it is confined only to the liberty of the person. The other aspects of the 
liberty have been provided for in other Articles of the Constitution. The concept of 
personal fiberty has been succinctly explained by Dicey in his book on Constitutional 
Law, 9th edn. The learned author describes the ambit of that right at pp. 207-08 
thus: 


"The right not to be subjected to imprisonment, arrest or other physical coercion in 
any manner that does not admit of legal justification." 

Blackstone in his Commentaries on the Laws of England, Book 1, at p. 134 observes: 

"Personal liberty includes the power to locomotion of changing situation, or removing 
one's person to whatsoever place one's inclination may direct, without imprisonment 
or restraint, unless by due course of law." 

In A.K. Gooalan case 1 . it is described to mean liberty relatina to or concerninq the 


I 







see 


fQ.'N LIN E 


SCC OnLine Web Edition, Copyright © 2015 
Page 13 Thursday, July 9, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: htlpV/www.scconline.com 


person or body of the individual; and personal liberty in this sense is the antithesis 
of physical restraint or coercion. The expression is wide enough to take in a right to 
be free from restrictions placed on his movements. The expression "coercion" in the 
modern age cannot be construed in a narrow sense. In an uncivilized society where 
there are no inhibitions, only physical restraints may detract from personal liberty, 
but as civilization advances the psychological restraints are more effective than 
physical ones. The scientific methods used to condition a man's mind are in a real 
sense physical restraints, for they engender physical fear channelling one's actions 
through anticipated and expected grooves. So also the creation of conditions which 
necessarily engender inhibitions and fear complexes can be described as physical 
restraints. Further, the right to personal liberty takes in not only a right to be free 
from restrictions placed on his movements, but also free from encroachments on his 
private life. It is true our Constitution does not expressly declare a right to privacy 
as a fundamental right, but the said right is an essential ingredient of personal 
liberty. Every democratic country sanctifies domestic life; it is expected to give him 
rest, physical happiness, peace of mind and security. In the last resort, a person's 
house, where he lives with his family, is his "castle"; it is his rampart against 
encroachment on his personal liberty. The pregnant words of that famous Judge, 
Frankfurter J., in Wolf v. Colorado - pointing out the importance of the security of 
one's privacy against arbitrary intrusion by the police, could have no less application 
to an Indian home as to an American one. If physical restraints on a person's 
movements affect his personal liberty, physical encroachments on his private life 
would affect it in a larger degree. Indeed, nothing is more deleterious to a man's 
physical happiness and health than a calculated interference with his privacy. We 
would, therefore, define the right of personal liberty in Article 21 as a right of an 
individual to be free from restrictions or encroachments on his person, whether those 
restrictions or encroachments are directly imposed or indirectly brought about by 
calculated measures. It so understood, all the acts of surveillance under Regulation 
236 infringe the fundamental right of the petitioner under Article 21 of the 
Constitution. 

29. This leads us to the second question, namely, whether the petitioner's 
fundamental right under Article 19(l)(d) is also infringed. What is the content of the 
said fundamental right? It is argued for the State that it means only that a person 
can move physically from one point to another without any restraint. This argument 
ignores the adverb "freely" in clause (d). If that adverb is not in the clause, there 
may be some justification for this contention; but the adverb "freely" gives a larger 
content to the freedom. Mere movement unobstructed by physical restrictions 
cannot in itself be the object of a person's travel. A person travels ordinarily in quest 
of some objective. He goes to a place to enjoy, to do business, to meet friends, to 
have secret and intimate consultations with others and to do many other such 
things. If a man is shadowed, his movements are obviously constricted. He can 
move physically, but it can only be a movement of an automaton. How could a 
movement under the scrutinizing gaze of the policemen be described as a free 
movement? The whole country is his jail. The freedom of movement in clause (d) 
therefore must be a movement in a free country i.e. in a country where he can do 
whatever he likes, speak to whomsoever he wants, meet people of his own choice 
without any apprehension, subject of course to the law of social control. The 
petitioner under the shadow of surveillance is certainly deprived of this freedom. He 
can move physically, but he cannot do so freely, for all his activities are watched and 
noted. The shroud of surveillance cast upon him perforce engender inhibitions in him 
and he cannot act freely as he would like to do. We would, therefore, hold that the 
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entire Regulation 236 offends also Article 19(l)(d) of the Constitution. 


30. Assuming that Article 19(l)(b) of the Constitution must be confined only to 
physical movements, its combination with the freedom of speech and expression 
j leads to the conclusion we have arrived at. The act of surveillance is certainly a 
restriction on the said freedom. It cannot be suggested that the said freedom is also 
bereft of its subjective or psychological content, but will sustain only the mechanics 
of speech and expression. An illustration will make our point clear. A visitor, whether 
a wife, son or friend, is allowed to be received by a prisoner in the presence of a 
guard. The prisoner can speak with the visitor; but, can it be suggested that he is 
fully enjoying the said freedom? It is impossible for him to express his real and 
intimate thoughts to the visitor as fully as he would like. But the restrictions on the 
said freedom are supported by valid law. To extend the analogy to the present case 
| is to treat the man under surveillance as a prisoner within the confines of our 
country and the authorities enforcing surveillance as guards, without any law of 
reasonable restrictions sustaining or protecting their action. So understood, it must 
be held that the petitioner's freedom under Article 19(l)(a) of the Constitution is 
also infringed. 

:| 31- It is not necessary in this case to express our view whether some of the other 

freedoms enshrined in Article 19 of the Constitution are also infringed by the said 
Regulation. 


32. In the result, we would issue an order directing the respondents not to take any 
measure against the petitioner under Regulation 236 of Chapter 22 of the U.P. Police 
Regulations. The respondents will pay the costs of the petitioner. 

Order. 


33. By the Court: In accordance with the opinion of the majority this writ petition is 
partly allowed and Regulation 236(b) which authorises "domiciliary visits" is struck 
down as unconstitutional. The Petitioner would be entitled to the issue of a writ of 
mandamus directing the respondent not to continue domiciliary visits. The rest of 
the petition fails and is dismissed. There will be no order as to costs. 
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(1967) 2 SCR 454:AIR 1967 SC 1170 

Appeal from the Judgment and the Order dated 4th December, 1963 ofMadhya 
Pradesh High Court in Letters PatentAppea! No. 28 of 1963 
STATE OF MADHYA PRADESH AND ANOTHER . . Appellants; 

Versus 

THAKUR BHARAT SINGH . . Respondent. 

Civil Appeal No. 1066 of 1965, decided on 23rd day of January, 1967. 

Present: 

The Hon’ble The Chief Justice K. Subba Rao 
THE HON’BLE JUSTICE J.C. SHAH 
The Hon’ble Justice J.M. Shelat 

THE HON'BLE JUSTICE V. BHARGAVA 

The hon'ble Justice G.K. mitter 

For the Appellants: B. Sen, Senior Advocate (I.N. Shroff, Advocate, with him). 

The Judgment of the Court was delivered by 

Shah, 3.— On April 24, 1963, the State of Madhya Pradesh made an order in exercise 
of powers conferred by Section 3 of the Madhya Pradesh Public Security Act, 1959 — 
hereinafter called "the Act" — directing the respondent Thakur Bharat Singh— 

”(/) that he shall not be in any place in the Raipur district; 

(/'/) that he shall reside in the municipal limits of Jhabua town, district Jhabua, 
Madhya Pradesh, and shall proceed there immediately on the receipt of this order; 
and 

(/'//) that he shall notify his movements and report himself personally every day at 8 
a.m. and 8 p.m. to the Police Station Officer, Jhabua." 

The respondent moved a petition in the High Court of Madhya Pradesh under Articles 
226 and 227 of the Constitution challenging the order on the grounds, inter alia, 
that Sections 3 and 6 and other provisions of the Act which authorised imposition of 
restrictions on movements and actions of persons were ultra vires in that they 
infringed the fundamental freedoms guaranteed under Article 19(l)(d) and (e) of 
the Constitution of India and that the order was "discriminatory, illegal and violated 
principles of natural justice". Shiv dayal, J., declared clause (/) of the order valid, 
and declared clauses (/'/’) and (///) invalid. In the view of the learned Judge the 
provisions of Section 3(1 )(a) of the Act were valid and therefore the directions 
contained in clause (/) of the order could lawfully be made by the State, but clauses 
( b ) and (c) of Section 3(1) of the Act were invalid because they contravened the 
fundamental freedom of movement guaranteed under Article 19 of the Constitution 
and therefore the directions contained in clauses (//) and {Hi) of the order were 
invalid. Against the order passed by Shivdayal, J., two appeals were filed under the 
Letters Patent of the High Court. A Division Bench of the High Court held that 






see 

rf* ■ *1 ta f 1^*ri r 

wm—t irnnk"! itm 


/ 

SCC OnLine Web Edition, Copyright © 2015 
Page 2 Saturday, July 11,2015 

Printed For; Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 


clauses (a) and (c) of Section 3(1) of the Act were valid, but in their view clause (b) 
of Section 3(1) was not valid because it violated the fundamental guarantee under 
Article 19(l)(d) of the Constitution. The High Court however confirmed the order of 
Shivdayai, J., since in their view the direction contained in clause (iii) of the order 
was "inextricably woven" with the directions in clause (/'/') and was on that account 
invalid. Against the order of the High Court, the State of Madhya Pradesh has 
appealed to this Court. 

2. The relevant provisions of the Act may be briefly set out. Section 3 of the Act 
provides: 

"(1) If the State Government or a District Magistrate is satisfied with respect to any 
person that he is acting or is likely to act in a manner prejudicial to the security of 
the State or to the maintenance of public order, and that, in order to prevent him 
from so acting it is necessary in the interests of the general public to make an order 
under this section, the State Government or the District Magistrate, as the case may 
be, may make an order— 

(a) directing that, except insofar as he may be permitted by the provisions of the 
order, or by such authority or persons as may be specified therein, he shall not be in 
any such area or place in Madhya Pradesh as may be specified in the order; 

(b) requiring him to reside or remain in such place or within such area in Madhya 
Pradesh as maybe specified in the order and if he is not already there to proceed to 
the place or area within such time as may be specified in the order; 

(c) requiring him to notify his movements or to report himself or both to notify his 
movements and report himself in such manner, at such times and to such authority 
or person, as may be specified in the order; 

(d) imposing upon him such restrictions as may specified in the order, in respect of 
his association of communication with such persons as may be mentioned in the 
order; 

(e) prohibiting or restricting the possession or use by him of any such article or 
articles as may be specified in the order. 

(2)-(3) * * * 

(4) If any person is found in any area or place in contravention of a restriction order 
or fails to leave any area or place in accordance with the requirements of such an 
order, then without prejudice to the provisions of sub-section (5), he may be 
removed from such area or place by any police officer. 

(s) If any person contravenes the provisions of any restriction order, he shall be 
punishable with imprisonment for a term which may extend to one year, or with fine 
which may extend to one thousand rupees, or with both." 

Section 4 authorises the State to revoke or modify "the restriction order", and 
Section 5 authorises the State to suspend operation of the "restriction order" 
unconditionally or upon such conditions as it deems fit and as are accepted by the 
person against whom the order is made. Section 16 requires the State to disclose 
the grounds of the "restriction order". Section 8 provides that in every case where a 
restriction order" has been made, the State Government shall within thirty days 
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from the date of the order place before the Advisory Council a copy thereof together 
with the grounds on which it has been made and such other particulars as have a 
bearing on the matter and the representation, if any, made by the person affected 
by such order. Section 9 provides for the procedure of the Advisory Council; and 
Section 10 requires the State to confirm, modify or cancel the "restriction order" in 
accordance with the opinion of the Advisory Council. 

3. By clause (//) of the order the respondent was required to reside within the 
municipal limits of Jhabua town after proceeding to that place on receipt of the 
order. Under clause (b) of Section 3(1) the State is authorised to order a person to 
reside in the place where he is ordinarily residing and also to require him to go to 
any other area or place within the State and stay in that area or place. If the person 
so ordered fails to carry out the direction, he may be removed to the area or place 
designated and may also be punished with imprisonment for a term which may 
extend to one year, or with fine, or with both. The Act it may be noticed does not 
give any opportunity to the person concerned of being heard before the place where 
he is to reside or remain in is selected. The place selected may be one in which the 
person concerned may have no residential accommodation, and no means of 
subsistence. It may not be possible for the person concerned to honestly secure the 
means of subsistence in the place selected. Sub-section 3(1 )(b) of the Act does not 
indicate the extent of the place or the area, its distance from the residence of the 
person externed and whether it may be habitated or inhabitated the clause also 
nowhere provides that the person directed to be removed shall be provided with any 
residence, maintenance or means of livelihood in the place selected. In the 
circumstances we agree with the High Court that clause (b) authorised the 
imposition of unreasonable restrictions insofar as it required any person to reside or 
remain in such place or within such area in Madhya Pradesh as may be specified in 
the order. 

4. Counsel for the State did not challenge the view that the restrictions which may 
be imposed under clause (b) of Section 3(1) requiring a person to leave his hearth, 
home and place of business and live and remain in another place wholly unfamiliar 
to him may operate seriously to his prejudice, and may on that account be 
unreasonable. But he contended that normally in exercise of the power under clause 
(b) a person would be ordered to remain in the town or village where he resides and 
there is nothing unreasonable in the order of the State restricting the movements of 
a person to the town or place where he is ordinarily residing. It is true that under 
clause (b) an order requiring a person to reside or remain in a place where he is on 
ordinarily residing may be passed. But in exercise of the power it is also open to the 
State to direct a person to leave the place of his ordinary residence and to go to 
another place selected by the authorities and to reside and remain in that place. 
Since the clause is not severable, it must be struck down in its entirety as 
unreasonable. If it is intended to restrict the movements of a person and to maintain 
supervision over him, orders may appropriately be made under clauses (c) and (d) 
of Section 3(1) of the Act. 

5. Counsel for the State urged that in any event so long as the State of emergency 
declared on October 20, 1962, by the President under Article 352 was not withdrawn 
or revoked, the respondent could not move the High Court by a petition under Article 
226 of the Constitution on the plea that by the impugned order his fundamental 
right guaranteed under Article 19(l)(d) of the Constitution was infringed. But the Act 
was brought into force before the declaration of the emergency by the President. If 
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the power conferred by Section 3(l)(b) authorised the imposition of unreasonable 
restrictions, the clause must be deemed to be void, for Article 13(2) of the 
Constitution prohibits the State from making any law which takes away or abridges 
the rights conferred by Part III, and laws made in contravention of Article 13(2) are 
to the extent of the contravention void. Section 3(l)(b) was therefore void when 
enacted and was not revived when the proclamation of emergency was made by the 
President. Article 358 which suspends the provisions of Article 19 during an 
emergency declared by the President under Article 352 is in terms prospective: after 
the proclamation of emergency nothing in Article 19 restricts the power of the State 
to make laws or to take any executive action which the State but for the provisions 
contained in Part III was competent to make or take. Article 358 however does not 
operate to validate a legislative provision which was invalid because of the 
constitutional inhibition before the proclamation of emergency. Counsel for the State 
while conceding that if Section 3(i)(b) was, because it infringed the fundamental 
freedom of citizens, void before the proclamation of emergency, and that it was not 
revived by the proclamation, submitted that Article 358 protects action both 
legislative and executive taken after proclamation of emergency and therefore any 
executive action taken by an officer of the State or by the State will not be liable to 
be challenged on the ground, that it infringes the fundamental freedoms under 
Article 19. In our judgment, this argument involves a grave fallacy. All executive 
action which operates to the prejudice of any person must have the authority of law 
to support it, and the terms of Article 358 do not detract from that rule. Article 358 
expressly authorises the State to take legislative or executive action provided such 
action was competent for the State to make or take, but for the provisions contained 
in Part III of the Constitution. Article 358 does not purport to invest the State with 
arbitrary authority to take action to the prejudice of citizens and others: it merely 
provides that so long as the proclamation of emergency subsists laws may be 
enacted, and exclusive action may be taken in pursuance of lawful authority, which if 
the provisions of Article 19 were operative would have been invalid. Our federal 
structure is founded on certain fundamental principles: (1) the sovereignty of the 
people with limited Government authority i.e. the Government must be conducted in 
accordance with the will of the majority of the people. The people govern themselves 
through their representatives, whereas the official agencies of the executive 
Government possess only such powers as have been conferred upon them by the 
people; (2) There is a distribution of powers between the three organs of the State 
— legislative, executive and judicial — each organ having some check direct or 
indirect on the other; and (3) the rule of law which includes judicial review of 
arbitrary executive action. As pointed out by Dicey in his Introduction to the study of 
the Law of the Constitution , 10th Edn., at p. 202, the expression "rule of law" has 
three meanings, or may be regarded from three different points of view. "It means, 
in the first place, the absolute supremacy or predominance of regular law as opposed 
to the influence of arbitrary power, and excludes the existence of arbitrariness, of 
prerogative, or even of wide discretionary authority on the part of the Government." 
At p. 188 Dicey points out: 

In almost every continental community the executive exercises far wider 
discretionary authority in the matter of arrest, of temporary imprisonment, of 
expulsion from its territory, and the like, than is either legally claimed or in fact 
exerted by the Government in England: and a study of European politics now and 
again reminds English readers that wherever there is discretion there is room for 
arbitrariness, and that in a republic no less than under a monarchy discretionary 
authority on the part of the Government must mean insecurity for legal freedom on 
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the part of its subjects." 

We have adopted under our Constitution not the continental system but the British 
system under which the rule of law prevails. Every Act done by the Government or 
by its officers must, if it is to operate to the prejudice of any person must, be 
supported by some legislative authority. 

6. Counsel for the State retied upon the terms of Article 162 of the Constitution, and 
the decision of this Court in Rai Sahib Ram Jawaya Kapur v. State of Punjab 1 in 
support of the contention that it is open to the State to issue executive orders even 
if there is no legislation in support thereof provided the State could legislate on the 
subject in respect of which action is taken Article 162 provides that subject to the 
provisions of the Constitution, the executive power of a State shall extend to the 
matters with respect to which the Legislature of the State has power to make laws. 
But Article 162 and Article 73 are concerned primarily with the distribution of 
executive power between the Union on the one hand and the States on the other, 
and not with the validity of its exercise. Counsel for the State however strongly 
relied upon the observations of Mukherjea, C.J., in Rai Sahib Ram Jawaya Kapur's 
case 1 : 

"They do not mean, ... that it is only when the Parliament or the State Legislature 
has legislated on certain items appertaining to their respective lists, that the Union 
or the State executive, as the case may be, can proceed to function in respect to 
them. On the other hand, the language of Article 162 clearly indicates that the 
powers of the State executive do extend to matters upon which the State Legislature 
is competent to legislate and are not confined to matters over which legislation has 
been passed already." 

These observations must be read in the light of the facts of the case. The executive 
action which was upheld in that case was, it is true, not supported by legislation, but 
it did not operate to the prejudice of any citizen. In the State of Punjab prior to 1950 
the text books used in recognized schools were prepared by private publishers and 
they were submitted for approval of the Government. In 1950 the State Government 
published text books in certain subjects, and in other subjects the State Government 
approved textbooks submitted by publishers and authors. In 1952 a notification was 
issued by the Government inviting only "authors and others" to submit textbooks for 
approval by the Government. Under agreements with the authors and others the 
copyright in the text books vested absolutely in the State and the authors and 
others received royalty on the sale of those text books. The petitioners — a firm 
carrying on the business of preparing, printing, publishing and selling text books — 
then moved this Court under Article 32 of the Constitution praying for writs of 
mandamus directing the Punjab Government to withdraw the notifications of 1950 
and 1952 on the ground that they contravened the fundamental rights of the 
petitioners guaranteed under the Constitution. It was held by this Court that the 
action of Government did not amount to infraction of the guarantee under Article 19 
°f the Constitution, since no fundamental rights of the petitioners were 
violated by the notifications and the acts of the executive Government done in 
furtherance of their policy of nationalisation of text books for students. It is true that 
the dispute arose before the Constitution (Seventh Amendment) Act, 1956, 
amending inter alia, Article 298 was enacted, and there was no legislation 
authorising the State Government to enter the field of business of printing, 
publishing and selling text books. It was contended in support of the petition in Rai 
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Sahib Ram Jawaya case 1 that without legislative authority the Government of the 
Slate could not enter the business of printing, publishing and selling text books. The 
Court held that by the action of the Government no rights of the petitioners were 
infringed, since a mere chance or prospect of having particular customers cannot be 
said to be a right to property or to any interest or undertaking. It is clear that the 
State of Punjab had done no act which infringed a right of any citizen: the State had 
merely entered upon a trading venture. By entering into competition with the 
citizens, it did not infringe their rights. Viewed in the light of these facts the 
observations relied upon do not support the contention that the State or its officers 
may in exercise of executive authority infringe the rights of the citizens merely 
because the Legislature of the State has the power to legislate in regard to the 
subject on which the executive order is issued, 

7. We are therefore of the view that the order made by the State in exercise of the 
authority conferred by Section 3(1 )(b) of the Madhya Pradesh Public Security Act 25 
of 1959 was invalid and for the acts done to the prejudice of the respondent after 
the declaration of emergency under Article 352 no immunity from the process of the 
Court could be claimed under Article 358, of the Constitution, since the order was 
not supported by any valid legislation. 

8. The appeal therefore fails and is dismissed. 


1 (1955) 2 SCR 225 
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(2)jccj D. A. V. COLLEOE, BHAT1NDA 0. STATE OP PUNJAB 261 

1971(2) Supreme Court Caves 261 

(Original Jurisdiction ) 

[BEFORE 5. M. SIKRlj C. J. p AND O. K. HITTER, K. 5. HEODE, A. N. OROVER 
AND P. JAOANMOHAN REDDY, JJ.} 

D. A. V. COLLEGE, BHATINDA, ETC. .. Petitioners: 

Versus 

THE STATE OF PUNJAB AND OTHERS .. Respondents. 

Writ Petitions Nos. 353 and 354 of-1970 with C. M. Ps. Nos. 2073 
and 2074 of 1971, decided on May 5, 1971 

CoaiHtntioa ol India—.Articles 29 aad 30— Right of itagaiatlc mUorlty to 
aatabllak and .dmUlitcr educational ltitltodtii of lt»»lr choice—Wketkar right 
la cl adorn choice of naadlam of In.truetloa aid axamlnatloa—Wht tiler declaration 
maktag Punjab 1 >■ tka sola m.dlura of la.tractloa aad examiaatlbn jtsatlfird. 

CeaaHtndoo of LodU—Schadnla VII—Entile a S3 mad 6i of LUt 1, Entry 11 af 
Llat n—Wkathar madinm of iaitruetloa «n Item falling la union IU«—Wketkar 
Stata Lwglalattsrn eompeteat to lagialatn la ragard to medium of lamlrtsetlou. 

Un War aldea—Punjab! Ualvaraity Act (35 of 1WL)— Sect loo. 4(2) and 5—Ualv.r- 
alty making Pamjabl aola mad I a in of laatracdon tod eumloilioa-Wktthtr action 
jnatiBad andar Sacdoa 4(2). 

The petitioners challenged the constitutional validity of Sections 4(2) of Punjabi 
University Act (35 of 1961), and the notifications and circulars issued thereunder. The 
petitioners are educational institution! founded by D. A. V. College Trait and Society, which 
ij an association of Arya Samajes. The petitioner* have challenged the mnkingof Punjabi 
the sole medium of instruction and examination for all colleges affiliated under Punjabi 
University. The grounds of attack by the petitioner are that Section 4(2) or the Act duo 
not confer a power on the University to make Punjabi the sole medium of instruction. The 
State Legislature has no competence to. enact a provision pertaining to medium of 
instruction because that power is vested in the Parliament. In any ease the action offends 
the right of the petitioner to conserve their script and administer their institutions j„ their 
own way. 

HAd-. 

(i) The right of the minorities to establish and administer educational institutions of 
tbeir choice would include the right to have a choice of the medium of 
instruction also which would be the result of reading Article 30(l) wiih 
Article 29(1). So if the University compulsorily affiliates such colleges and 
prescribes the medium of instruction and examination to be in a language 
which is not their mother tongue or requires examination to be taken >4n a 
script which is not their own, then it interferes with their fundamental rfght 
to conserve their script and administer (heir institutions. (Para 9) 

SlaU of Bombay v. Bombay Education Socitly and Ollurj, 1955(1) SCR 568 : AIR 1954 
SC 561: 1954 SCJ 678, rcliu an. 

(ii) The Slate mutt harmonise its power to prescribe the medium of instruction 
with the rights of the religious or linguistic minority or any section of the 
citizens to have the medium of instruction and script of their own choice by 
either providing also for instruction in the media of these minorities or if 
there are other Universities which allow such Colleges to be affiliated where 
the medium of instruction is that which is adopted by ibe minority institu¬ 
tions, to allow them the choice to be affiliated to them. No State has the 
legislative competence to prescribe any particular medium of instruction in' 
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262 supreme court casks [1971 

respect of higher education or research and scientific or technical 
instructions, ir it interferes with the power of the Parliament under Item 66 
of List I to co-ordinate and determine the standard in such institutions. 

(Para 11) 

Gujaral Uniotrsitf, Ahmtdabad v. Ktilhna Rangorwth Mudholkar, 1963(1) Supp SCR 
H2: AIR 1963 SC 703: (1964) 1 SCJ 504 ; Chiitalckha v. Slot, of Mjsort, 
1964(6) SCR 368: AIR 1964 SC 1823, r,li„ <m. 

(fit) The University by adopting Punjabi as the sole or exclusive medium for the 
colleges affiliated to Univenity, notwithstanding the concessions granted, 
acted in excess of the power Conferred on it. (Para |7) 

Gujaral Univmitj,'Ahnudaiad v. Krishna Ranganat/i Mudholkar , 1963(1) Supp SCR 
112: AIR 1963 SC 703; (1964) I SCJ 504, follawtd. 

Petitions atlowrd. 

The Judgment of the Court was delivered by 

Reddy, J ■ — These two writ petitions under Article 32 challenge the 
vires and constitutionality of Sections 4(2) and 5 of the Punjabi University 
Act 35 of 1961, as amended (hereinafter called "the University" or "the 
Act”, as the case may be). It is also prayed that (i) the notification of 
the Punjab Government No. 5592-ED-l (PE)/69/12447, dated May 13, 1969, 
extending the area in which the University shall exercise its powers, and 
(it) the circular of the University No. 8617-866J/68/Misc., dated June 15, 
1970, as modified by circular No. 9866-9890/DSG, dated July 3, 197oj 
enclosing the decision of the Senate Sub-commitiee, daied July 1 1970, be 

quashed as being illegal, unconstitutional and void. 

2. The petitioners arc educational institutions lounded by D. A. V. 
College Trust and Society registered under the Societies Registration Act 
as an association comprised of Arya Samajis. These Colleges were affilia¬ 
ted to the Punjab University before the reorganisation of the State of Punjab 
in 1966. The University had been constituted in 1961 by a notification, 
dated June 30, 1962, it was given jurisdiction over a radius of 10 miles from 
the office of the University at Patiala which seat had earlier been notified 
on April 30, 1962 as a Seat of the Universily. As the writ petitioners were 
not within the 10 miles radius of the University they continued to be 
affiliated to the Punjab University. After the reorganisation, the Punjab 
Government by notification, dated May 13, 1969, issued under sub-section (1) 
of Section 5 of the Act specified the districts of Patiala, Sangrur, Bhatinda 
and Rupar as the areas in which the University exercised its power and 
under sub section (3) of the said section June 30, 1969, was notified as the 
date for the purpose of the said section. The effect of this notification 
was lhai the petitioners were deemed to be associated with and admitted to 
the privileges oT the University and ceased lo be associated in any way 
with or to he admitted to any privileges or the Punjab Universily. It may also 
be mentioned that the Centra! Government by a notification, dated 
September 12, 1969, id exercise of the powers conferred on it by Section 72 of 
the Reorganisation Act directed that the Punjab Universily constituted 
under the Punjab University Act, 1947, shall cease to function and operate in 
the areas of the very four districts regarding which the Punjab Government 
had earlier issued a notification under Section 5 of the Act. 

3. Thereafter the Universily by the impugned circular, dated June 15. 
1970, issued to all the Principals of the Colleges admitted to the privileges of 
the Universily, declared that Punjabi “will be the sole medium of instruction 
and examination for the pre-Univcrsity even for Science group with effect 
from the Academic Session 1970-71”. Later the University by a letter. 


i 
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dated July 2, 1970, informed the Principals that a decision of the Senate 
Sub-committee, _ dated July 1, 1970, as enclosed therewith, was made 
giving "relaxation in some special cases of pre-Univcrsity students seeking 
admission for the year 1970". This enclosure was in Punjabi, an English 
translation of which would show that the relaxation was to permit students 
who had passed their marriculation examination with English as their medium 
of examination to be taught and to answer examination papers in the English 
medium at prc-Univenity level ‘only so long as the other Universities and 
School bodies of Punjab did not adopt Punjabi as their medium of instruc¬ 
tion’. On October 7, 1970, the University made a further modification and 
it was decided by the Senate "that English be allowed as an alternative 
medium of examination for all students for the courses for which the Univer¬ 
sity had adopted the ■ regional language as the medium. It was however 
understood that qualifying in the elementary Punjabi paper would, as 
already decided by the University be obligatory in the case of such students 
offering English medium as bad not studied Punjabi as an elective or optional 
subject even up to the middle standard”. The resolution of July 1, 1970, 
further decided that students availing themselves of the facilities given there¬ 
under will have to pass a compulsory course in Punjabi of 50 marks of which 
a minimum of 25 marks will bo requited to pass that course. 

4. It is alleged that as a result of these notifications and resolutions of 
the University the petitioners Colleges have to teach all subjects including 
Science subjects in Punjabi and their students have to write examinations 
in the Gurmukhi script except in the cases exempted in the resolution of the 
Senate Sub-committee, dated July 1, 1970. It was therefore submitted that 
the notification, dated June 15, 1970, will result in the lowering of educa¬ 
tional standards inasmuch as the students who have passed matriculation 
examination in Hindi will be handicapped in studying their subjects in 
Punjabi and writing answers in Gurmukhi script; that the students who 
have to prepare their subjects and write answers in Punjabi alone in the 
University examination will be at a disadvantage in seeking admission 
lo professional Colleges such as the Engineering College, Medical 
College, Business Management College and other Colleges and in the study of 
Science subjects; and that the students who passed examination through 
Punjabi medium will be handicapped in the competitive examinations for the 
I. A. S., ih research work and in various other fields. It is further stated 
that the impugned notification has also resulted in lowering the standard in 
all respects, as there is (*) no co-ordination for teaching Science subjects and 
other subjects in higher classes like B. A. and B. Sc., through the medium of 
Punjabi, and {») no corresponding arrangements have been made for 
answering papers in the examination for admission to the Indian Institute 
°f Technology and All India Institute of Medical Sciences and other 
competitive examinations Tor Central services. The main contention the 
petitioners however, was that Section 4(2J of the Act does not empower the 
University to make Punjabi the sole medium of instruction; that it is not 
within the legislative power of the State under Entry 11 of List II to make 
Punjabi the sole medium of instruction, which power in fact vested in the 
Union Parliament under Entry 66, or List I and that consequently the 
provisions of Section 4(2) and the notification and the circulars referred to 
above arc ultra vires and unconstitutional. In jo far as the medium of 
instruction in Punjabi with Gurmukhi as the script is sought to be imposed 
on the educational institutions established by the Arya Samajis a religious 
denomination, they also offend Articles 26(1), 29(1) and 30(1) of the Consti 
tulion. 
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5. A preliminary objection has been urged on behalf of the respon¬ 
dents that in a petition under Article 32, only where it is shown that there 
is a violation of fundamental right that the validity of the legislation or of 
the legislative competence can be raised and determined, but in these cases 
as there is no violation of Articles 14, 26, 29'and 30 of the Constitution the 
petitioners ought not be allowed to challenge the vires of the Act on the 
ground of the competence of the Legislature to enact the impugned law. This 
question has been dealt with fully in the batch of petitions in which we have 
just pronounced judgment, where we had also considered the contentions 
of the learned Advocate General of Punjab and Shri Tarkunde, the learned 
Counsel for Respondent 2 in this behalf and hence we do not propose again 
to reiterate the reasons in support of the conclusion that a petition under 
Article 32 in which petitioners make out a prima facie case that their funda¬ 
mental rights are either threatened or violated will be entertained by this 
Court and that it is not necessary for any person who considers himself to be 
aggrieved to wait till the actual threat has taken place. On the other objection 
that the Afya Samaj is neither a linguistic or religious minority nor is it a 
religious denomination wc held that it was unnecessary to go into the 
question of whether it is a separate religious denomination for the purpose 
of Article 26(l)(o) or a linguistic minority for the purposes of Article 30(1) 
because in our view it would be sufficient for the petitioners if they could 
establish that they had a distinct script of their own and they were a religious 
minority, to invoke the protection of Articles 29(1} and 3b(l). Wc had in 
those writ petitions held that what constitutes a linguistic or religious minority 
must be judged in relation to the State inasmuch as the impugned Act is a 
State Act and not in relation to the whole of India. In this view we rejected 
the several conteniioru which are also urged in these petitions namely that 
Hindus being a majority in India arc not a religious minority in Punjab and 
held chat the Arya Samaj is who arc part of the Hindu community in Punjab 
are a religious minority and that they had a distinct script of their own the 
Dcvnagri which entitled them to invoke the guarantees under the aforesaid 
provisions of the Constitution. 

$. It may be noticed that the petitioners did not complain at the time 
when the notification under sub-sections (1) and (3) of Section 5 of the Act 
was published on the 13th May, 1969, as a result of which their Colleges 
became affiliated to the University and ceased to 1>p affiliated to the Punjab 
University. It is ohly after one academic year had gone by that they filed 
these petitions in September, 1970. It was earlier pointed out that the 
Central Government also, had in exercise of the powers*under Section 72(1) 
of the Reorganisation Act, given the necessary directions for the disaffili¬ 
ation of the Colleges (which included those of the petitioners) in the area 
notified by the State Government from the Punjab University. No conten¬ 
tion can therefore be urged, as was urged in the cases disposed of earlier, 
that the State Government has no power to issue a notification under sub¬ 
sections (I) and (3) of Section 5 of the Act to disaffiliate the petitioners from 
the Punjab University in the absence of a direction from the Central Govern¬ 
ment in that behalf, nor can any question arise in this case that the Legisla¬ 
ture was not competent to enact Section 5 until other provision was made 
by the Union Parliament in respect of the functioning and operation of the 
Punjab University over the areas over which it had prior to the Reorganisa¬ 
tion jurisdiction, because the University was constituted prior to the Reorga¬ 
nisation Act by a Stale Act in which Section 5 had already vested the State 
Government with powers under sub-sections (1) and (3) of Section 5 uf the 
Act. In view of this position the affiliation of the petitioner! with the Punjab 
University is valid, and cannot be challenged, 
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7. The main ground of attack by the petitioners is that Section 4(2) 
oT the Act docs not confer a power on the University to make Punjabi the 
sole medium of instruction and if it does, then the Slate Legislature has no 
competence to enact such a provision because that power is vested in 
the Union Parliament under Item 66 of List I. In any case the circular 
and the notification referred to offend the petitioners right to conserve their 
script and administer their institutions in their own way. 

8. The University docs not deny that it had adopted Punjabi language 
as the sole medium of instruction^and for examinations but it seeks to justify 
it on the ground that it is the national policy of the Government of India 
that the energetic development of Indian languages and literature is a sine 
qua non for educational and cultural development. Unless this 
is done the creative energies of the people will not be released, standards 
of education will not improve, knowledge will not spread to the people, and 
the gulf between the intellegentia and the masses will remain, if not widened 
further. The observations of the Education Commission in its report 
for 1964-66 as well as from the Report of the Committee of members of 
of Parliament on cducation.in 1967 were referred to in support of this policy 
in furtherance of which the second respondent says that it “adopted a phased 
programme For switch over from English to Punjabi as sole medium of 
instruction” for pre-University with effect from academic session 1970-71. 

9. It is therefore clear that when the University issued the circular of 
June 15, 1970, it intended to make Punjabi the exclusive medium of instruction 
as well as Tor examination. The use of the word 'sole' in the circular would 
mean and imply that it is ‘exclusive*. In relation to the examination the 
medium being Punjabi would mean that the script to be used is exclusively 
Gurmtikhi. Now the directive for the exclusive use of the language and 
script as the medium of instruction and for examination in all Colleges aficcts 
the petitioners Colleges which as we said are institutions maintained by a 
religious minority and directly infringes their right to conserve their script 
and administer their institutions. The relaxation made subsequently in the 
earlier directives of the University makes little difference because in order 
to be allowed to take English as an alternative medium of examination it is 
obligatory for u student to have passed the matriculation examination with 
English as the medium of instruction and that unless he has studied Punjabi as 
an elective or optional subject even up to the middle standard he is required 
to qualify in the elementary Punjabi paper. This concession however does 
not benefit students with Hindi as their medium and wiih Devnagri as their 
script because for them Punjabi medium is obligatory in the pre-University 
courses. If as is contended fhat teaching in the regional language, which 
means in the mother tongue, accelerates the pace of educational and 
cultural development and makes .for improvement and excellence of educa¬ 
tional standards this criteria is equally applicable to the religious or linguistic 
minorities or to any other section of the citizens who have a distinct language, 
script and culture and whose right to conserve them, and to administer their 
institutions arc guaranteed under Articles 29(1) and 30(1) of the Constitution. 
The right of the minorities to establish and administer educational institutions 
of their choice would include the right to have a choice of the medium of 
instruction also which would be the result of reading Article 30(1) with Arti¬ 
cle 29(1). Bui if the University compulsorily affiliates such Colleges and 
prescribes the medium of instruction and examination to be in a language 
which is not their mother tongue or requires examination to be taken in a 
script which is not their own, then it interferes with their fundamental rights. 

It is true as is contended by the learned Advocate for the second Respondent, 
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no linguistic minority can claim that the University shall conduct its examina¬ 
tions in the language or script which the minority institutions have a right 
to adopt but in such a case it must not force those institutions to compulsorily 

affiliate themselves and impose on them a medium of instruction and script 

not their own. K 

10. This Court had in the Stale of Bombay v. Bombay Education Society and 
Others.^ While dealing with a circular issued by the State or Bombay pro¬ 
hibiting the admission to a class where English is used as the medium of 
instruction, of any pupil who is not an Anglo-Indian and'citizens of non- 
Asiatic descent, held that the State had not the power to prohibit contrary 
to the rights guaranteed under Article 20(2) the admission of students to 
Anglo Indian Schools whose mother tongue was not English. Das, J., as he 
then was delivering the unanimous judgment of the Court observed at 
page 586 : 

“Where however, a minority like the Anglo-Indian Community, 
which is based, inter alia, on religion and language, has the fundamental 
right to conserve its language, script and culture under Article 29(1) and 
has the right to establish and adminstcr educational institutions of their 
choice under Article 30(1), surely then there must be implicit in such 
fundamental right the right to impart instruction in their own institutions 
to the children of their own community in their own language. To hold 
otherwise will be to deprive Article 29(1) and Article 30(1) of the greater 
part of their contents.” 

11. The State must therefore harmonise its power to prescribe the 
medium of instruction with the rights of the religious or linguistic minority 
or any section of the citizens to have the medium or instruction and script of 
their own choice by cither providing also for instruction in the media of 
these minorities or if there arc other Universities which allow such Colleges 
to be affiliated where the medium of instruction is that which is adopted by 
the minority institutions, to allow them the choice to be affiliated to them. 
When the country has been reorganised and formed into linguistic Stales it 
may be the natural outcome of that policy to allow Colleges established by 
linguistic and religious minorities giving instructions in the medium of 
language adopted by the Universities in other Stales to affiliate to them or 

if it wants Colleges including the minority institutions to be affiliated to it, 

to make provision for allowing instruction to be given and examination to be 
conducted in the media and script of the minorities when it imposes a 
regional language as the medium of instruction for the University. No 
inconvenience or difficulties, administrative or financial can justify the infringe¬ 
ment of the guaranteed rights. It is also worthy of note that no State has 
the legislative competence to prescribe any particular medium of instruction 
in respect of higher education or research and scientific or technical instruc¬ 
tions, if it interferes with the power of Hie Parliament under Item 66 of 
List I to co-ordinate and determine the standards in such institutions. 

■12. In the Gujarat University , Ahmedabad v. Krishna Ranganath Mudhplkar, 1 
the respondent whose medium of instruction in the first year Arts Class in 
St. Xaviers College affiliated to the Gujarat University, was English 
was refused admission to Intermediate Arts courses to study for the 
examination through the English medium in view of the provisions of the 

I. 1955(1) SCR 568: AIR 1954 SC 561 : 2. 1963(1) Supp SCR 112 : AIR 1963 SC 

1954 5CJ 678. 703: (1964) 1 SCJ 504. 
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University and certain statutes framed by the Senate which were subsequently 
amended. One of the provisions challenged was Section 4(27), which 
empowered the University “to promote the development of the study of 
Gujarati and Hindi in Devnagri script or both as a medium of instruction 
and examination”. Prior to the amendment the proviso permitted that 
English may continue to be the medium of instruction and examination 
for a period not exceeding ten years but in 1961, it was amended and certain 
other periods were fixed and power given to implement the provisions. 
The details of the amendment arc not relevant for our purpose. The High 
Court of Gujarat issued writs not to enforce the provisions of Section 4(27) 
and the other provisions which were challenged. In appeal two questions 
were urged before this Court: (1) whether the University had the power 
under the Act to prescribe Gujarati or Hindi or both as exclusive medium 
or media of instruction and examination and (2) whether legislation autho¬ 
rising the University to impose such media was constitutionally valid in view 
oT Entry 66 of List I of the VII Schedule. It was held by the majority, 
Subba Rao, J., as he then was dissenting, that (1) neither under the Gujarat 
University Act as originally enacted nor as amended in 1961, was the Uni¬ 
versity empowered to impose Gujarati or Hindi as the exclusive medium of 
instruction. That this was the intention, was clear because of the use of 
the indefinite article‘a’ immediately preceding the medium of instruction 
while in the proviso in relation to English being continued the definite article 
'the’ preceded the medium of instruction to make that the exclusive medium 
for the periods specified. (2) While Item 11 of List II and Item 66 of List I 
may overlap recourse must be had to a harmonious construction and where 
they overlapped. Union legislation musL prevail over the State Legislature, 
and since medium of instruction is not an item in the legislative list it neces¬ 
sarily falls within Item 11 or List II as also within Items 63 to 66 of List I. 
It was also of the view that in so far as it is a necessary incident of the power 
under Item 66 it must be deemed to be excluded from Item 11 or List II. 

13. In the result disagreeing with the Gujarat High Court thht Act 4 
of 1961, in so far as it amended the proviso to Section 4(27) is invalid because 
it was beyond the competence of the State Legislature, tile order of the High 
Court relating to the invalidity or the statutes in so far as they purported to 
impose Gujarati and Hindi or both as exclusive medium or media of instruc¬ 
tion and the circulars enforcing those statutes was confirmed. 

14. In Chilralekha v. Stale of Mysore* also it was held that Entries 65 
and 66 of List I give the Union power to secure that the standard of 
research, etc., is not lowered at the hands or any State or States to the detri¬ 
ment of national progress and the power of the State Legislature must be so 
exercised as not .to directly encroach upon the power of the Union under 
that entry. Subba Rao, J., as he then was speaking for the majority refer¬ 
ring to the Gujarat case with reference to a passage extracted from page 139 
of the report, observed at page 379: 

This and similar other passages indicate that if the law made by 
the State by virtue of Entry 11 of List II of the Seventh Schedule to 
the Constitution makes impossible or difficult the exercise of the legislative 
power of the Parliament under the entry ‘co-ordination and determina¬ 
tion uT standards in institutions for higher education or research and 
scientific and technical institutions reserved to the Union, the State law 
may be bad. ” 


3. 1904(6) SCR 3fiB : AIR 1964 SC 1823. 
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15. . No doubt in the judgment of the majority in the Gujarat rase there 
arc certain observations which might appear to suggest that the legislative 
power under Item 66, List I and Item 11, List II may be dependent on 
certain variable factors which however they said were being made on certain 
abstract, considerations placed before them. That this was so was further 
emphasised when it was observed at page 14-3 : 

"We have no specific statute the validity of which, apart from the 

one which we will presently mention, is challenged.” 

16. In any case the actual decision in the case turned on the interpre¬ 
tation of Section 4(27) of the Gujarat University Act, and as we have earlier 
noticed it was held disagreeing with the High Court that the University was 
not vested with the power to prescribe Gujarati or Hindi as the exclusive 
medium and the provisions -which attempted to do so were struck down as 
invalid The decision however did not express any opinion on the alleged 
infringement oT the fundamental rights of the petitioners under Articles 29(1) 
and 30(1) of the Constitution. 

17. Applying the decision to facts of this case there is no difficulty in 
holding that Section 4(3) of the Act which is in similar terms to Section 4(27) 
of the Gujarat Act, by the use of the indefinite article ‘a’ prefixed to the word 
medium, does not require Punjabi to bo made the exclusive medium of 
instruction. This conclusion is further reinforced by the nature of the power 
which is only f, to psogrossively adopt it as a medium of instruction and exa¬ 
mination for as many subjects as possible”. The University by adopting 
Punjabi as the sole or exclusive medium for the Colleges affiliated to the 
University, notwithstanding the concessions granted, acted in excess of the 
power conferred on it. While the University can prescribe Punjabi as 'a’ 
medium of instruction it cannot prescribe it as the exclusive medium nor 
compel affiliated Colleges established and administered by linguistic or 
religious minorities or by a section of the citizens who wish to conserve 
their language, script and culture, to teach in Punjabi or take examination 
in that language with Gurmukhi script. The University Act having 
compulsorily affiliated these Colleges must of necessity cater to their needs 
and allow them to administer their institutions in their own way and 
impart instructions in the medium and write examination in their own 
script. In this view the petitions are allowed with costs. The impugned 
circulars of June 15, 1970, as amended by circular of July 2, 1970, in terms 
of the resolution of the Senate Sub-committee of July 1, 1970, and that of 
October 7, 1970, arc struck down as being invalid and ultra vires of the 
powers vested in the University. Costs one hcaringiee. 
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1,8 SUPREME COURT CASES (J975) 2 SCC 

(1975) 2 Supreme Court Ctm 148 

(Before K. K. Mathew, V. R. Krishna Iyer and P. K. Goswami ■ II ) 
°°BIND .. Petitioner; 

Versus 

STATE OF MADHYA PRADESH AND ANOTHER .. Respondents. 
Writ Petition No. 72 of 1970t, decided on March 18, 1975 

Constitution of India — Part ID — Right of privacy — Whether emanates 
the rights guaranteed In Part IH and In particular Articles 19(lXa), (d) and 21 — 
Right if eitsts Is absolute — Whether violated by Regulations 855 and 856 of 
M. P. Police Regulations providing for surveillance — Restricted Interpretation of 
the Regulations to. save them from unconstitutional tty 

The petitioner, a citizen of India, alleges that several false have 

been filed against him in criminal courts by the police but that he was 
acquitted in all but two cases. He says that on the basis that he is a habitual 
criminal, the police have opened a history sheet against him and that be has 
been put under surveillance. 

The petitioner says that the police are making domiciliary visits both by day 
and by night at frequent intervals, that they are secretly picketing his house 
and the approaches to his house, that his movements are being watched by the 
pateJ of the village and that when the police come to the village for any purpose, 
he is called and harassed with the result that his reputation has sunk low in 
the estimation of his neighbours. The petitioner submits that whenever he leaves 
the village for another place he has to report to the chowkidar of the village 
or to the police station about his departure and that he has to give further 
information about his destination and the period within which he would return* 
The petitioner contends that these actions of the police are violative of the 
fundamental right guaranteed to him under Articles 19(lXd) and 21 of the 
Constitution, and he prays for a declaration that Regulations 855 and 856 are 
void as contravening his fundamental righLs under the above articles. The case 
of the respondent State. is that the petitioner is a dangerous criminal whose 
conduct shows that be is determined to lead a criminal life and that he was 
put under surveillance in order to prevent him from committing offences. 

Held: 

Privacy-dignity claims deserve to be examined with care and to be denied only 
when an important countervailing interest is »shown to be superior. If the Court 
docs find (hat. a claimed, right is entitled to protection as a fundamental privacy 
right, a law infringing it must satisfy the compelling State interest test. Then 
the question would be whether a State interest is of such paramount importance 
as would justify an infringement of the right. Obviously, if the enforcement of 
morality were held to be a compelling as well as a permissible State interest, 
the characterisation of a claimed right as a fundamental privacy right would be 
of far less significance. The question whether enforcement of morality is a State 
interest sufficient to justify the infringement of a fundamental privacy right need 
not be considered for (he purpose of the present case. (Para 22) 

Therefore the Supreme Court refused to consider whether enforcement of 
morality is a function of State. (Para 22J 

Privacy primarily concerns the individual. It therefore relates to and overlaps 
with the concept of liberty. The most serious advocate of privacy must confess 
that there are serious problems of defining the essence and scope of the right. 
Privacy interest in autonomy must also be placed in the context of other rights 
-and values, (Para 23) 

t Petition under Article 32 of the Comtitution of India. 
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Any right to privacy must encompass and protect the persona] imimades 
ot the home, the family, marriage, motherhood, procreation and child rearing 
This catalogue approach to the question is obviously not as instructive as it does 
not give analytical picture of the distinctive characteristics of the right of privacy 
Perhaps, the only suggestion that can be offered as unifying principle underlying 
the concept has been the assertion that a claimed right must be a fundamtitd 
right implicit in the concept of ordered liberty. (Pam 24) 

Rigbls and freedoms of citizens are set forth in the Const! lution in order to 
guarantee that the individual, his personality and those things stamped with his 
personahty shall be free from official interference except where a reasonable basis 
for intrusion exists. In this sense, many of the fundamental rights of citizens can 
oe described as contributing to the right of privacy. {Para 25) 

The right to privacy in any event will necessarily have to go through a process 
of case-by-case development. Therefore, even assuming that the right to personal 
liberty, the nght to move freely throughout the territory of India and the freedom 
of speech create an independent right of privacy as an emanation from ihi-m which 
one can characterize as a fundamental right, it cannot be said that the riaht is 
absolu,e - (Para 28) 

Minoniy Judgment in Kharak Singh v. SiaU o/U. P., (1964) 1 SCR 332 : AIR 1963 SC 1295: 

(1963) 'i Cri LJ 329, rsli/d on. 

Munn v. Iltinov. (1877) 94 US 113, 142; Wotfv. Colorado, (1949) 338 US 25; Griiwcld v. 

Cerjuiiicu^ 381 US 479. 510; Jent Rot v. Htnry Wadi, 410 US ll3 and OlimUad v. U. S. 

277 U5 4-30, 471, relud on. 

Drastic inroads directly into the privacy and indirectly into the fundamental 
rights, of a citizen will be made if Regulations S55 and 856 were to be read 
widely. To interpret the rule in harmony with the Constitution is therefore necessary 
and canalisation of the powers vested in the police by the two regulations becomes 
necessary tf they are to be saved at all. (p^ 30 j 

Depending on the character and antecedents of the person subjected to 
surveillance as also the objects and the limitation under which surveillance is 
made, it cannot be said surveillance by domiciliary visits would always be unreason- 
able restriction upon the right of privacy. Assuming that the fundamental rights 
explicitly guaranteed to a citizen have penumbra! zones and that the right to privacy 
is itself a fundamental right, that fundamental right must be subject to restriction 
on the basis of compelling public interest. (Paj - 8 31 ) 

Regulation 855 empowers surveillance only of persons against whom reason¬ 
able materials exist to induce the opinion that they show ‘a determination, to 
lead a life of crime' — crime in this context being confined to such as involve 
public peace or sccurily only and if they are dangerous security risks. Mere con¬ 
victions in criminal cases where nothing gravely imperilling the safety of society is 
involved cannot be regarded as warranting surveillance under this regulation. 
Similarly, domiciliary visits and picketing by the police should be reduced to the 
dearest cases of danger to community security and not routine follow-up at the 
end of a conviction or release from' prison or at the whim of a police 
officer ' (Para 33) 

If any action is taken beyond the above boundaries the citizen will be entitled 
to attack such action as unconstitutional and void. (Para 30) 

Constilution of India — Article 21 — Regulations 855 and 856 ol the M. P. 
Police Regulations providing for surveillance — Whether iutra vires bavins force 
of law — Article 21 if violated 


Held; 

The impugned regulations were framed by the Government of M P Under Sec¬ 
tion 46(2)(c) of the Police Act and are for the purpose of giving effect to its pro¬ 
visions and hence intra vires and have Che force of law. Therefore it cannot 
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(1975) 2 SCC 

be said that Article 2i is violated. The procedure is reasonable having regard 
to the provisions of Regulations 853(c) and 857. (Paras 8 to 11 and 31) 

Khaiak Singh v, S/oi, 0 / (/. P. t (196+) T SCR 332 : AIR 1963 SC 1295: (1963) 2 Cri U 329, 

dijiingmifud. 

CoaatfftrtJona] Interpretation — Of two Interpretation* Oh vaiWulint oae wfll 
be pnfaitd 

Held: 

When there are two interpretations, one wide and unconstitutional, the other 
narrower but within constitutional bounds, the Supreme Court will read down the 
overflowing expressions to make them valid. (Para 33) 

Pelition dismissed M/2429/CR 

AdixscaUi who append in this cast ; 

A. K. Gupta and R. A. Gupta, Advocmica, for illc Pctitiodcr; 

Ram Pvnjuoani, H. S. Parihot and /. -V, Shujf, Advocates, for the Respondeat*. 

The Judgment of the Court was delivered by 

Mathbw, J.—The petitioner is a citizen of India. He challenges 
the validity of Regulations 855 and 856 of the Madhya Pradesh Police 
Regulations purporting to be made by the Government of Madhya Pra¬ 
desh under Section 46(2) (c) of the Police Act,’ 1961. 

.2. The petitioner alleges that several false cases have been filed 
against him in criminal courts by the police but that he was acquitted 
in all but two cases. He says that on the basis that he is a habitual 
criminal, the police have opened a history sheet against him and that 
he has been put under surveillance. 

3. The petitioner says that the police are malting domiciliary visits 
both by day and by night at frequent intervals, that they are secretly 
picketing his house and the approaches to his house, that his movements 
are being watched by the patel of the village and that when the police 
come to the village for any purpose, he is called and harassed with the 
result that his reputation has sunk low in the estimation of his 
neighbours. The petitioner submits that whenever he leaves the village for 
another place he has to report to the chowkidar of the village or to the 
police station about his departure and that he has to give further information 
about his destination and the period within which he would return. The 
petitioner contends that these actions of the police are violative of the 
fundamental right guaranteed to him under Articles 19(1)(d) and 21 

n j oe7 GnSl ' tU ^ 0n ’ ^ P ra ^ s ^ or a declaration that Regulations 855 
and 856 arc void as contravening his fundamental rights under the above 
Articles. 

4. In the return filed, it is stated that 

ha5 lo many crimes during the period 1960 to 

]?T 9 ipT’ D , yCaf J 96 , 2 ‘he petitroner was convicted in one case under Section 
452 I PC and was fined Rs.IOO in default rigorous imprisonment of two months 
and in another case he was convicted under Section 456 IPC and was fined Rs 50 
and in default rigorous imprisonment of one month. In the year 1969 the neti- 
uoner was convicted under Section 55/109 Cr. P. C. and was bound over for a 

£!]nL Of , 0rK y£ar £ y SDM -’ Ja ^ a ' Ia the ycai 1969 - < he petitioner got com- 
pounded a case pending against him under Section 325/147/324 IPC Similarly 
be also got another case under Section 341/324 IPC compounded. 


No 
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The case of the respondent in short is that the petitioner is a dangerous 
criminal whose conduct shows that he is determined to lead a criminal 
life and that he was put under surveillance in order to prevent him from 
committing offences. 

5. Regulation 855 reads : 

855. Surveillance proper, as distinct from general supervision, should be res¬ 
tricted to those persons, whether or not previously convicted, whose conduct shows 
a determination to lead a life of crime. The list of persons under surveillance 
should include only those persons who are believed to be really dangerous crimi¬ 
nals. When the entries in a history sheet, or any other information at his dis¬ 
posal, leads the District Superintendent to believe that a particular individual is 
leading a life of crime, he may order that his name be entered in the surveillance 
register. The Circle Inspector will thereupon (open a 7) history sheet, if one is 
not already in existence, and the man will be placed under regular surveillance. 

Regulation 856 provides: 

S56. Surveillance may, for practical purposes, be defined as consisting of 
the following measures : 

(a) Thorough periodical enquiries by the station-house officer as to repute, 
habits, association, income, expenses and occupation. 

(b) Domiciliary visits both by day and night at frequent but irregular 

intervals. 1 

(c) . Secret picketing of the house and approaches on any occasion when 

the surveillance (surveillam?) is found absent. 

(d) The reporting by patcls, mukaddaras and kotware of movements and 
absences from home. 

(e) The verification of such movements and absences by means of bad 
character rolls. 

• (0 The collection in a history sheet of all information bearing on conduct. 

It must be remembered that the surest way of driving a man to a life of 
crime is to prevent him from earning an honest living. Surveillance should, thcre- 
lore, never be an impediment to steady employment and should not be made un¬ 
necessarily irksome or humiliating. The person under surveillance should, if pos¬ 
sible be assisted in finding steady employment, and the practice of warning persons 
against employing him must be strongly discouraged. 

6. In Kharak Singh v. Stale of U. P.’ this Court had occasion to 
consider the validity of Regulation 236 of the U. P. Police Regulations 
which is in pari materia with Regulation 856 here. There it was held 
by a majority that Regulation 236(6) providing for domiciliary visits 
was unconstitutional for the reason that it abridged the fundamental right 
of a person under Article 21 and since Regulation-236(6) did not have 
the force of law, the regulation was declared bad. The other provisions 
of the regulation were held to be constitutional. The decision that the 
regulation in question there was not law was .based upon a concession 
made on behalf of the State of U. P. that the U. P. Police Regulations were 
not framed under any of the provisions of the Police Act. 

7. The petitioner submitted that as the regulations in question here 
were also not framed under any provision of the Police Act, the provi¬ 
sions regarding domiciliary visits in Regulations 855 and 856 must be 
declared bad and that even if the regulations were framed under Sec- 

1. (1964) I SCR 332 : AIR 1963 SC 1295: (1963) 2 Cri LJ 329. 
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tion 46(2)(c) of the Police Act, they offended the fundamental right 
of the petitioner under Article 19(1) (d) as well as under Article 21 
of the Constitution. 

8. So far as the first contention is concerned, we are of the view 
that the regulations were framed by the Government of Madhya Pradesh 
under Section 46(2) (c) of the Police Act. Section 46(2) stales that 
the State Government may, from time to time, by notification in the 
official gazette, make rules consistent with the Act— 

(c) generally, for giving effect to the provisions of this Act. 

9. The petitioner contended that rules can be framed by the State 
Government under Section 46(2) (c) only for giving effect to the provi¬ 
sions of the Act and that the provisions in Regulation 856 for domiciliary 
visits and other matters are not for the purpose of giving effect to any 
of the provisions of the Police Act and therefore Regulation 856 is 
ultra vires. 

10. We do not think that the contention is right. There can be 
no doubt that one of the objects of the Police Act is to prevent com¬ 
mission of offences. The preamble to the Act states : 

Whereas it is expedient to re-organise the police and to make it a more effi¬ 
cient instrument for the prevention and detection of crime. 

And, Section 23 of the Act (so far as it is material) reads: 

It shall be the duty of every police officer ... to prevent the commission 
of offences and public nuisances. . . . 

11. We think that the provision in Regulation 856 for domiciliary 
visits and other actions by the police is intended to prevent the com¬ 
mission of offences. The object of domiciliary visits is to see that the 
person subjected to surveillance is in his home and has not gone out of 
it for commission of any offence. We are therefore of opinion that 
Regulations 855 and 856 have the force of law. 

12. The next question is whether the provisions of Regulation 856 
offend any of the fundamental rights of the petitioner. 

13. In Khorok Singh v. State of U. P. (supra) the majority said 
that ‘personal liberty’ in Article 21 is comprehensive to include all varie¬ 
ties of rights which go to make up the personal liberty of a man other 
than those dealt with in Article 19(l)(d). According to the Court, 
while Article 19(1)(</) deals with the particular types of personal freedom, 
Article 21 takes in and deals with the residue. The Court said ; 

We have already extracted a passage from the judgment of Field, J in Munn 
v. Illinois' where the learned Judge pointed out lhat ’life’ in the 5th and I4lh 
Amendments of the U. S. Constitution corresponding to Article 21 means not 
merely the right to the continuance of a person’s animal existence, but a right 
to the possession of each of his organs — his arms and legs etc. We do not 
entertain any doubt that the word ‘life’ in Article 21 bears the same signification. 
Is then the word ‘personal liberty' lo be construed as excluding from its purview 
an invasion on the part of the police of the sanctity of a man’s home and an 

2. flB77) 94 US 1 !3, 112. 
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intrusion into his personal security and his right to sleep which is the normal 
comfort and a dire necessity for human existence even as an animal? It might 
not be inappropriate to refer here to the words of the preamble to the Constitu¬ 
tion that it is designed to “assure the dignity of the individual” and therefore of 
those cherished human values as the means of ensuring his full development and 
evolution. We are referring to these objectives of the framers merely to draw 
attention to the concepts underlying the Constitution which would point to such 
vital words as 'personal liberty' having to be construed in a reasonable manner 
and to be attributed that sense which would promote and achieve those objectives 
and by no means to stretch the meaning of the phrase to square with any pre¬ 
conceived notions or doctrinaire constitutional theories. 

The Court then quoted a passage from the judgment of Frankfurter, J. 
in Wolf v. Colorado 1 to the effect that the security of one’s privacy against 
arbitrary intrusion by the police is basic to a free society and that the 
knock, at the door, whether by day or by night, as a prelude to a search, 
without authority of law but solely on the authority of the police, did 
not need the commentary of recent history to be condemned as inconsis¬ 
tent with the conception of human rights enshrined in the history and 
the basic constitutional documents of English-speaking peoples. The Court 
then said that at Common Law every man’s house is his castle and that 
embodies an abiding principle transcending mere protection of property 
rights and expounds a concept of ‘person^ liberty’ which does not rest 
upon any element of feudalism or any theory of freedom which has ceased 
to exist. The Court ultimately came to the conclusion that Regulation 
236(h) which authorised domiciliary visits was violative of Article 21 
and “as there is no ‘law’ on the basis of which Che same could be justified, 
it must be struck down as unconstitutional". The Court was of the view 
that the other provisions in Regulation 236 were not bad as no right 
of privacy has been guaranteed by the Constitution. 

14. Subba Rao, J. writing for the minority, was of f the opinion 
that the word ‘liberty’ in Article 21 was comprehensive enough to include 
privacy also. He said that although i( is true our Constitution does 
not expressly declare a right to privacy as a fundamental right, 

but the right is an essential ingredient of personal liberty, that in 
the last resort, a person’s house, where he lives with his family, 
is his ’castle’, that nothing is more deleterious to a man’s physi¬ 
cal happiness and health than a calculated interference with ms pri¬ 

vacy and that all the acts of surveillance under Regulation 236 
infringe the fundamental right of the petitioner under Article 21 of the 
Constitution. And, as regards Article 19(1 )(d), he was of the view 
that that right also was violated. He said dial the right under that 
sub-Article is not mere freedom to move without physical obstruction 
and observed that movement under the scrutinizing gaze of the police¬ 
man cannot be free movement, that the freedom of movement in clause (a) 
therefore must be a movement in a free country, i.e., in a country 
where- he can do whatever he likes, speak to whomsoever he wants, meet 
people of his own choice without any apprehension, subject of course 
to the law of social control and that a person under the shadow of sur¬ 
veillance is certainly deprived of this freedom. He concluded by saying 

3. (1949) 338 US 25. 
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that surveillance by domiciliary visits and other acts is an abridgment 
of the fundamental right guaranteed under Article 19(1) (d) and under 
Article 19(1)(a)- He however did not specifically consider whether 
Regulation 236 could be justified as a reasonable' restriction in public 
interest falling within Article 19(5). 

15. It was submitted on behalf of the petitioner that right to 
privacy is itself a fundamental right and that that right is violated as 
Regulation 856 provides for domiciliaiy visits and other incursions into 
it. The question whether right to privacy is itself a fundamental right 
flowing from the other fundamental rights guaranteed to a citizen under 
Part III is not easy of solution. 

16. In Griswold v. Connecticut 1 , a Connecticut statute made the use 
of contraceptives a criminal offence. The executive and medical directors 
of the Planned Parenthood League of Connecticut were convicted in the 
Circuit Court on a charge of having violated the statute as accessories 
by giving information, instruction and advice to married persons as to 
the means of preventing conception. The Appellate Division of the Circuit 
Court affirmed and its judgment was affirmed by the Supreme Court of 
Erro/s of Connecticut. On appeal, the Supreme Court of the United 
States reversed. In an opinion by Douglas, J., expressing the view of five 
members of the Court, it was held that the statute was invalid as an 
unconstitutional invasion of the right of privacy of married persons. He 
said that the right of freedom of speech and press includes not only 
the right to utter or to print, but also the right to distribute, the right 
to receive, the right to read and that without those peripheral rights the 
specific rights would be less secure and that likewise, tne other specific 
guarantees in the Bill of Rights have penumbras, formed by emanations 
from those guarantees that help give them life and substance, that the 
various guarantees create zones of privacy, and that protection against 
all governmental invasion “of the sanctity of a man's home and the privacies 
of life" was fundamental. He further said that the inquiry is whether a 
right involved 

is of such a character that i( cannot be denied without violating those ‘funda¬ 
mental principles of liberty and justice which lie at the base of af! our civil and 
political institutions’ and that 'privacy is a fundamental personal right, emanating 
from the totality of the constitutional scheme under which we (Americans) live’. 

17. In his dissenting opinion, Mr. Justice Black berated the majority 
for discovering and applying a constitutional right to privacy. His reading 
of the Constitution failed to uncover any provision or provisions forbidding 
the passage of any law that might abridge the ’privacy’ of individuals. 

18. In Jane Roe v. Henry Wade\ an unmarried pregnant woman 
who wished to terminate her pregnancy by abortion instituted an action 
in the United States District Court for the Northern District of Texas, 
seeking a declaratory judgment that the Texas criminal abortion statutes, 
which prohibited abortions except with respect to those procured or 
attempted by medical advice for the purpose of saving the life of the 
mother, were unconstitutional. The Supreme Court said that although 

5. 410 US 113. 


4. 3B1 US 479, 510. 
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the Constitution of the U.S.A, does not explicitly mention any right of 
privacy, the United States Supreme Court recognizes that a right of per¬ 
sona] privacy, or a guarantee of certain areas or zones of pirvacy does 
exist under the Constitution, and 

'hat the roots of- that right may be found in the First Amendment, in the Fourth 
and Htfn Amendments, in 'he penumbras of the Bill of Rights, in the Ninth 
Amendment, ami in the concept of liberty guaranteed by the first section of the 
rouneenth Amendment 

and that the "right to privacy is not absolute”. 


19. The usual starting point in any discussion of the growth of 

legal concept of privacy, though not necessarily the correct one, is the 
famous article, "The Right to Privacy" by Charles Warren and Louis D. 
Brandeis . What was truly creative in the article was their insistence that 
privacy, — the right to be let alone — was an interest that man should 
be able to assert directly and not derivatively from his efforts to protect 
other interests. To protect man’s "inviolate personality” against the 
intrusive behaviour so increasingly evident in their time, Warren and 
Brandeis thought that the law should provide both a criminal and a private 
law remedy: r 

Once a civilization has made a distinction between the 'outer’ and the ‘inner’ 
man, between the life of the soul ami the life of the body, between the spiritual 
and ibe material, between the sacred and the profane, between the realm of God 
and the realm of Caesar, between Church ami State, between rights inherent and 
inalienable and rights that are in the power of government to give and take away 
between public and pnyale, between society and solilude, it becomes impossible 
lo avoid the idea of privacy by whatever name it may be called — the idea of 
private space in which man may become and remain ‘himself*. 7 

20. There can be no doubt that the makers of our Constitution 
wanted to ensure conditions favourable to the pursuit of happiness. They 
certainly realized as Brandeis, J. said in his dissent in Olmstead v. United 
States , the significance of man’s spiritual nature, of his feelings and of 
his intellect and that onty a part of the pain, pleasure, satisfaction of 
life can be found in material things and therefore they must be deemed 
to have conferred upon the individual as against the government a sphere 
where he should be let alone. 


21. "The liberal individualist tradition has stressed, in particular, 
,P crfi0n al ideals, to each of which corresponds a range of ‘private 

affairs’. The first is the ideal of personal relations ; the second, the Lockean 
ideal or the politically free man in a minimally regulated society ; the 
third, the Kantian ideal of the morally autonomous man, actio? on prin¬ 
ciples that he accepts as rational.’” 1 

22. There can be no doubt that privacy-dignity claims deserve to 
be examined with care and to be denied only when an important counter¬ 
vailing interest is shown to be superior. If the Court does find that a 
claimed right is entitled to protection as a fundamental privacy right, 

r>. Sr* 4 HLR 193. 

7 . Szn "Prioarj and (hr Law: A Philaiaphuol 
Prelude" by Milton R, KoavHz in 31 L^w 
and Contemporary Problems (19665. 
pp. 272, 273. 


8. 277 US 438, 471. 

9. Su Benn, “Prixcy, Freedom and Rupeet 
for Perrons' 1 in J, Pennock 3c J, Chapman. 
Edi., Privacy, Noma* XIII, 1, 15-16. 
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a law infringing it must satisfy the compelling State interest test Then 
the question would be whether a State interest is of such paramount 
importance as would justify an infringement of the right. Obviously if 
the enforcement of morality were held to be a compelling as well as 
a permissible State interest, the characterization of a claimed right as a 
fundamental privacy right would be of far less significance. The question 
whether enforcement of morality is a State interest sufficient to justify 
the infringement of a fundamental privacy right need not be considered for 
the purpose of this case and therefore we refuse to enter the contro¬ 
versial thicket whether enforcement of morality is a function of State. 

23. Individual autonomy, perhaps the central concern of any system 
of limited government, is protected in part under our Constitution by 
explicit constitutional guarantees. In the application of the Constitution 
our contemplation cannot only be of what has been but what may be. 
Time works changes and brings into existence new conditions. Subtler 
and tar reaching means of invading privacy will make it possible to be 
heard in the street what is whispered in the closet. Yet, too broad a 
definition of privacy raises serious questions about the propriety of judicial 
reliance on a right that is not explicit in the Constitution Of course 
privacy primarily concerns the individual. It therefore relates to and 
overlaps with the concept of liberty. The most serious advocate of privacy 
must confess that there are serious problems of defining the essence and 
scope of the right. Privacy interest in autonomy must also be placed 
in the context of other rights and values. 


24. Any right to privacy must encompass and protect the personal 
intimacies of the home, the family, marriage, motherhood, procreation 
and child rearing. This catalogue approach to the question is obviously 
not as instructive as it does not give analytical picture of the distinctive 
characteristics of the right of privacy. Perhaps, the only suggestion that 
can be offered as unifying principle underlying the concept has been the 
assertion that a claimed right must be o fundamental right implicit in 
the concept of ordered liberty. 6 y 


i 5 ’ . Rl S h,s and freedoms of citizens are set forth in the Constitution 
m order to guarantee that the individual, his personality and those things 
stamped with his personality shall be free from official interference except 
where a reasonable basis for intrusion exists. “Liberty against govern¬ 
ment a phrase coined by Professor Corwin expresses this idea forcefully. 
In this sense, many of the fundamental rights of citizens can be described 
as contributing to the right to privacy. 

26. As Ely says : 

™ er ,* is nothing to prevent one from using the word ‘privacy’ to mean the 
freedom to live one s life wilhout governmental interference. But the Coun obviously 
docs not so use the term. Nor could it, for such a right is at stake in eveiy case.'° 

27 There are two possible theories for protecting privacy of home. 
The first is that activities in the home harm others‘only to the extent 
that they cause offence resulting from the mere thought that individuals 


10 . 


See Tfu fVagn of Crying Wo[f\ A ComnwU on Rot v. Wadt, 82 Yale LJ 920, 932. 
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might be engaging in such activities and that such harm’ is not constitu¬ 
tionally protectible by the State. The second is that individuals need a 
place of sanctuary where they can be free from societal control. The 
importance of such a sanctuary is that individuals can drop the mask, 
desist for a while from projecting on the world the image they want 
to be accepted as themselves, an image that may reflect the values of 
their peers rather than the realities of their natures. 1 * 

28. The right to privacy in any event will necessarily have to go 
through a process of case-by-case development. Therefore, even assuming 
that_ the right to personal liberty, the right to move freely throughout the 
territory of India and the freedom of speech create an independent right 
of privacy as an emanation from them which one can characterize as 
a fundamental right, we do not think that Ihe right is absolute. 

29. The European Convention on Human Rights, which earns into 
force on September 3, 1953, represents a valiant attempt to tackle the 
new problem. Article 8 of the Convention is worth citing 12 : 

1. Everyone has the right to respect for his private and family life, his 
home and his correspondence. 

2. There shall be no interference by a public authority with the exercise 
of this right except such as is in accordance with the law and is neces¬ 
sary in a democratic society in the interests of national security, public 
safety or the economic well-being of tbe country, for the prevention of 
disorder or crime, for the protection of health or morals or for the 
protection of the rights and freedoms of others. 

30. Having reached this conclusion, we are satisfied that drastic 
inroads directly into the privacy and indirectly into the fundamental 
rights, of a citizen will be made if Regulations 855 and 856 were to be 
read widely. To interpret the rule in harmony with the Constitution is 
therefore necessary and canalisation of the powers vested in the police 
by the two regulations earlier read becomes necessary, if they are to 
be sayed at all. Our founding fathers were thoroughly, opposed to a 
Police Raj even as our history of the struggle for freedom has borne 
eloquent testimony to it. The relevant Articles of the Constitution we 
have adverted to earlier, behove us therefore to narrow down the scope 
for play of the two regulations. We proceed to give direction and res¬ 
triction to the application of the said regulations with the caveat that if 
any action were taken beyond the boundaries so set, the citizen will be 
entitled to attack such action as unconstitutional and void. 

31. Depending on the character and antecedents of the person 
subjected to surveillance as also the objects and the limitation under which 
surveillance is made, it cannot be said surveillance by domiciliary visits 
would always be unreasonable restriction upon the right of privacy. 
Assuming that the fundamental rights explicitly guaranteed to a citizen 
have penumbral zones and that the right to privacy is itself a fundamental 
right, that fundamental right must be subject to restriction on the basis 
of compelling public interest. As Regulation 856 has the force of law, 

11. Sti 26 Stanford Law Rev. 1161, 1187. 12. See "Privary and Human Righls", Ed. 

AH Robertion, p. 176. 
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it cannot be said that the fundamental right of the petitioner under Article 
21 has been violated by the provisions contained in it: for, what is 
guaranteed under that Article is that no person shall be deprived of 
his life or personal liberty except by the procedure established by ‘law’. 
We think that the procedure is reasonable having regard to the provisions 
of Regulations 853(c) and 857. Even if we hold that Article 19(1 )(d) 
guarantees to a citizen a right to a privacy in his movement as-an emanation 
from that Article and is itself a fundamental right, the question will 
arise whether Regulation 856 is a law imposing reasonable restriction in 
public interest on the freedom of movement falling within Article 19(5) ; 
or, even if it be assumed that Article 19(5) does not apply in terms, 
as the right to privacy of movement cannot be absolute, a law imposing 
reasonable restriction upon it for compelling interest of State must be 
upheld as valid. 

32. Under clause (c) of Regulation 853, it is only persons who are 
suspected to be habitual criminals who will be subjected to domiciliary 
visits. Regulation 857 provides as follows : 

A comparatively short period of surveillance, if effectively maintained, should 
suffice cither to show that the suspicion of criminal livelihood was unfounded, or 
to furnish evidence justifying a criminal prosecution, or action under the security 
sections. District Superintendents and their assistants should go carefully through 
the histories of persons under surveillance during their inspections, and remove 
from the register the names of such as appear to be earning an honest livelihood. 
Their histories will thereupon be closed and surveillance discontinued. In the case 
of a person under surveillance who has been lost sight of and is still untraced, 
the name will continue on the register for as long as the District Superintendent 
considers necessary. 

Surveillance is also confined to the limited class of citizens who are deter¬ 
mined to lead a criminal life or whose antecedents would reasonably lead 
to the conclusion that they will lead such a life. 

33. When there are two interpretations, one wide and unconstitu¬ 
tional, the other narrower but within constitutional bounds, this Court will 
read down the overflowing expressions to make them valid. So read, 
the two regulations are more restricted than Counsel for the petitioner 
sought to impress upon us. Regulation 855, in our view, empowers 
surveillance only of persons against whom reasonable materials exist to 
induce the opinion that they show ‘a determination, to lead a life of 
crime’ — crime in this context being confined to such as involve public 
peace or security only and if they are dangerous security risks. Mere 
convictions in criminal cases where nothing gravely imperilling safety of 
society cannot be regarded as warranting surveillance under this regulation. 
Similarly, domiciliary visits and picketing by the police should be reduced 
to the clearest cases of danger to community security and not routine 
follow-up at the end of a conviction or release from prison or at the 
whim of a police officer. In truth, legality apart, these regulations ill- 
accord with the essence of personal freedoms and the State will do well 
to revise these old police regulations verging perilously near unconstitutionality. 

34. With these hopeful observations, we dismiss the writ petition. 


! 
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OLGA TELUS V. BOMBAY MUNICIPAL CORPORATION 54 5 

(1985) 3 Supreme Court Cates 545 

(Eefoke Y.V. Chandrachud, C.J. and S. Murtaza Fazal Ali, 
V.D. Tulzapurkar, O. Chinnappa Reddy 
and A. Varadarajan, JJ.) 

Writ Petitions Nos. 4610-4612 of 1981 
OLGA TELLIS AND OTHERS 

Versus 

BOMBAY MUNICIPAL CORPORATION 
AND OTHERS 

And 

Writ Petitions Nos. 5068-5079 of 1981 
VAYYAPURT KUPPUSAMI AND OTHERS .. Petitioners ; 

Versus 

STATE OF MAHARASHTRA AND OTHERS .. Respondents. 

Writ Petitions Nos. 4610-4612 and 5068-5079 of 1981+, 
decided on July 10, 1985 

Constitution of India — Articles 19(1Xe) and (g), 21, 37, 39(a), 41 
and 32 — Pavement and slum dwellers — Their forcible eviction andl removal 
of their hutments under Bombay Municipal Corporation Act, 1888 — Articles 
19{l)(c) and 21 if violated — Maintainability of writ petitions under Article 32 — 
Reasonableness of procedure prescribed under Section 314 of the Bombay Act — 
Compliance with audi alteram partem rule before causing any encroachment 
to be removed — Government’s obligation to act upon its assurances regarding 
providing alternative accommodations to evicted persons 

The petitioners are the pavement and basti or slum dwellers of Bombay 
city. They are amongst almost half of the population of the city who live 
on footpaths and in slums for their survival. Living on a pavement or a 
slum in the vicinity of their place of work saves them time and cost. The petitions 
in the nature of Public Interest Litigation are in writ petitions 4610-4612 of 
1981 by a journalist and two pavement dwellers while the group of writ petitions 
5068-79 of 1981 arc by residents of Kaniraj Nagar, a basti or habitation 
which is alleged to have come into existence in about 1960-61 near the Western 
Express Highway. Bombay und by persons residing in structures constructed 
off the Tulsi Pipe Road, Mabim, Bombay. The Peoples’ Union for Civil 
Liberties, the Committee for the Protection of Democratic Rights and a journalist 
have joined these petitions. The petitioners challenge under Article 32 the 
decision of the respondents regarding their forcible eviction and demolition of 
their pavement and slum dwellings, under Section 314 of the Bombay Municipal 
Corporation Act on ground of violation of tiicir rights under Articles 19 
and 21. They seek a declaration that Sections 312. 313 and 314 of the Bombay 
Municipal Corporation Act are invalid as violating Articles 14, 19 and 21 
and that the respondents should be directed to withdraw their decision to 
demolish the pavement dwellings and the slum hutments and, where they were 

tUnder Article 32 of the Constitution of India 


Petitioners ; 


Respondent. 
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already demolished, to restore possession of ihe sites to the former occupants. 
Disposing of the petitions Supreme Court 

Held: 

The wril petitions are maintainable under Article 32. Eviction of the 
petitioners from their dwellings would result in deprivation of their livelihood. 

j Article 21 includes livelihood and so if deprivation of-livelihood is not effected 

by a reasonable procedure established by law, the same would be violative of 
Article 21. However, the procedure prescribed by Section 314 of the Bombay 
Municipal Corporation Act for removal of encroachments on the footpaths or 
■'pavements over which the public has the right of passage or access is not 
unreasonable in the circumstances of the case. No person has the right to 
encroach, by erecting a structure or otherwise, on footpaths, pavements or 
any other place reserved or earmarked for a public purpose like, for example, 
a garden or a playground. The Commissioner has a discretion under 
Section 314(a) to issue notice or not before taking steps for removal of 
encroachments, which he is required to exercise reasonably. The Kamraj Nagar 
is situated on a part of Ihe road leading to the Western Express Highway 
and as such serious traffic hazards arise on account of Ihe straying of the 
Basti children on to the Express Highway, on which there is heavy vehicular 
traffic. The same criterion would apply to the Kamraj Nagar Basli as would 
apply to the dwellings constructed unauthorisedly on other roads and pavements 
in the city. (Paras 31. 37, 42 and 45) 

However despite holding Section 314 valid, in terms of the assurances 
given by the State Government in its pleadings before the Court, it is directed 
that the pavement dwellers who were ccnsuscd or who happened to be censuscrl 
in 1976 should be given, though not as a condition precedent to their removal, 
alternate pitches at Malavafai or. at such other convenient place as the 
Government considers reasonable but not farther away in terms of distance; 
slum dwellers who were given identity cards and whose dwellings were numbered 
in the 1976 census must be given alternate sites for their resettlement before 
eviction ; slums which have been in existence for a long time, say for twenty 
years or more, mid which have been improved and developed will not be 
removed unless the land on which they stand or the appurtenant land, is 
required for a public purpose, in which case, alternate sites or accommoda¬ 
tion will be provided to them ; the ‘Low Income Scheme Shelter Programme" 

which is proposed to be undertaken with the aid of the World Bank will 

j he pursued earnestly; and, the ‘Slum Upgradation Programme (SUP)' under 

which basic amenities are to be given to slum dwellers will be implemented 
without delay. Highest priority must be given by the State Government to 
the resettlement of these unfortunate persons. In order to minimise the hardship 
involved in any eviction, it is directed that the slums, wherever situated, 

will not be removed until one month after the end of the current monsoon 

season, that is, until October 31, 1985 and, thereafter, only in accordance 
with the present judgment. If any slum is required to be removed before 
that dale, parties may apply to the Supreme Court. Pavement dwellers, whether 
ccnsuscd or unccnsuscd. will not be removed until the same date, namclv. 
October 31, 1985. (Paras 51 to 57) 

I. MAINTAINABILITY OF WRIT PETITION UNDER ARTICLE 32 

A. Constitution of India — Article 32 — Estoppel — No estoppel can 
be claimed against enforcement of fundamental rights under — Even if petitioners 
conceded before High Court that they would not claim any fnndamcntal rights 
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in case of their eviction from their pavement or slum dwellings, they would 
not be estopped from claiming the same before Supreme Court in writ petition 

B. Constitution of India — Articles 32 and 21 — Writ petition before 
Supreme Court wheu maintainable — Petition against proceduraUy ultra vires 
Government action — Writ petition onder Article 32 by pavement and slnm 
dwellers challenging procedure prescribed under Section 314 of Bombay 
Municipal Corporation Act, 1888 for removal of ibeir hnlments on ground of 
viola don of Article 21, held, maintainable 

C. Estoppel — Principle behind — Estoppel and waiver — No estoppel 
agalml enforcement of fundamental rights — Evidence Acf, 1872, Section 115 

A writ petition was filed on the Original Side of the Bombay High Court 
by and on behalf of the pavement dwellers claiming reliefs similar to those 
claimed in the instant batch of writ petitions. The pavement dwellers had 
conceded in the High Court that they did not claim any fundamental right 
to put up huts on pavements or public roads and that they will not obstruct 
the demolition of the huts after October 15, 1981. In the present writ petitions 
under Article 32, the contention of the petitioners is that the procedure prescribed 
hy Section 314 oT the B.M.C. Act being arbitrary and unfair, it was not 'pro¬ 
cedure established by law* within the meaning of Article 21 and, therefore, they 
could not be deprived of (heir fundamental right to life by resorting to that 
procedure. The respondents objected to the maintainability of the petitions. 
A preliminary objection was raised on behalf of the Bombay Municipal Cor¬ 
poration that in view of what was conceded by the petitioner pavement dwellers 
before the High Court, they were estopped from contending in the present 
petitions before Supreme Court that the huts constructed by them on the pavements 
could not be demolished because of their right to livelihood. 

Held : 

The petitions are clearly maintainable under Article 32. (Para 31) 

C. The doctrine of estoppel is based on the principle that consistency 
in word and action imparts certainty and honesty to human affairs. If a 
person makes a representation to another, on the faith of which the latter acts 
lo his prejudice, the former cannot resile from the representation made bv 
him. He must make it good. The Dlca of estoppel is closely connected with 
the plea of waiver, the object of both being to ensure bona tides in day-to- 
day transactions. (Pares 28 and 29) 

A &C. There can be no cstonpel aeainst the Constitution. The Consti¬ 
tution is not only the paramount law of the land but. it is the source and 
sustenance of all laws. Its provisions are conceived in public interest and 
are intended to serve a public purpose. The high purpose which the Constitu¬ 
tion seeks to achieve by conferment of fundamental rights is not only to 
benefit individuals but to secure the larger interests of the community. No 
individual can barter away the freedoms conferred upon him bv the Constitu¬ 
tion. A concession made bv him in a procecdinp. whether under a mistake 
of law or otherwise, that he does not possess or will not enforce any particular 
fundamental rieht. cannot create an estoppel aeainst him in that or any subsequent 
proceeding Such a concession, if enforced, would defeat the purpose of 
the Constitution. Therefore, notwithstanding the fact that the petitioners had 
conceded in the Bombay Hieh Court that they have no fundamental rieht to 
construct hutments on pavements and that thev wil! not obiect to their demolition 
after October 15, 1981. they are entitled to assert that anv such action oq the 
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part of public authorities wilt be in violation of their fundamental rights. 

(Para 28) 

Basheshar Nath v. CIT, 1959 Supp I SCR 528: AIR 1959 SC 149: (1959) 

35 ITR 190. relied on 

B. The question of enforcement of fundamental rights would arise where 
action is taken under a statute which is ultra vires the Constitution or the action 
itself is without jurisdiction thotigh taken under an intra vires statute or the 
action is procedural!)’ ultra vires or where an authority under an obligation 
to act judicially passes an order in violation of the principles of natural justice. 
These categories are however, not exhaustive. Having regard to the contention 
of the petitioners in the present case it is clear that the petitions under Article 32 
are maintainable (Para 31) 

Ujjam Bai v. State of U.P., (1963) 1 SCR 778: AIR 1962 SC 1621 and 

Narcsh Shridhar MirajkBr v. Slate of Maharashtra, (1966) 3 SCR 744, 

770: AIR 19b7 SC 1. relied on 

II. CONSTITUTION OF INDIA — ARTICLE 21 — 

RIGHT TO LIVELIHOOD 

D. Constitution of India — Articles 21, 37, 39(a) and 41 — ‘Life’ — 
Right to life, held, includes right to the means of livelihood which make it 
possible for a person to live 

&. Constitution of India — Article 32 — Pleading and proof — Eviction 
of pavement and slum dwellers of Bombay city — Whether would result in 
deprivation of their means of livelihood — Proof of — Individual cases of 
deprivation need not be shown — Inference can be drawn from empirical 
data sw) by applying common sense — Held, on facts, right to livelihood would 
be deprived of if eviction is resorted to — Evidence Act, 1872, Section 3 — 
Statistical data, reliance' on for proof — Court can decide on basis of common 
sense itself — Brandies hrief 

F. Constitution of India — Articles 39(a), 41 and 37 — Must be regarded 
equally fnndamental in interpreting and understanding the meaning and content 
of fundamental rights — Paris III and IV of the Constitution — Relationship 
between 

G. Practice :«nd Procedure — Issues of general public importance — 
Proof regarding — Constitution of India, Article 32 

The contention of the petitioners is that the right to life guaranteed by 
Article 21 includes the right to livelihood and since, they will be deprived 
of their livelihood il they arc evicted from their shim and pavement dwellings, 
their eviction would be tantamount to deprivation of their life and hence 
unconstitutional. 

Held : 

D. The sweep of the right to life, conferred by Article 21 is wide 
and far reaching. Life’ means something more than mere animal existence. 
Il does riot mean merely that life cannot be extinguished or taken away as, 
for example, by the imposition and execution of the death sentence, except 
according to procedure established by law. That is but one aspect of the 
righi to lire. An equally important facet of that right is the right to livelihood 
because, no person can live without the means of living, that is. the means of 
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livelihood. If ihe right to livelihood is not treated as a part of the constitu¬ 
tional right to life, the easiest way of depriving □ perron of his right to life 
would be to deprive him of his means of livelihood to the point of abrogation. 
Such deprivation would not only denude the life of its effective content and 
meaningtulness but it would make life impossible to live. There is thus a 
close nexus between life and the means of livelihood and as such that, which 
alone makes it possible to live, leave aside what makes life livable, must be 
deemed to be an integral component of the right to life. (Para 32} 

flaksey v. Board of Regents, 347 MD 442 (1954); Munn v. Illinois. (1877) 94 
US 11 3 and Kharak Singh v. State of U.P., (1964) 1 SCR 332* AIR 
1963 SC 1295: (1963) 2 Cri U 329, relied on 

U.&F. The principles contained in Articles 39(a) and 41 must be regarded 
as equally fundamental in the understanding and interpretation of the meaning 
and content of fundamental rights, if there is an obligation upon the State 
to secure to the citizens an adequate means of livelihood and the right to work, 
it would be sheer pedantry to exclude the right to livelihood from the content 
of the right to life. The State may not, by aflirmative action, be compellable 
to provide adequate means of livelihood or work to the citizens. But any 
person, who is deprived of his right to livelihood, except according to just and 
lair procedure established by law, can challenge the deprivation as offending 
the right tg lile conferred by Article 21. (Para 33) 

111 Re Sant Rum. (1960) 3 SCR 499: AIR I960 SC 932: (1961) 1 SCJ 9K, 
distinguished 

That the eviction ol a person from a pavement or slum will 
inevitably lead to the deprivation of his means of livelihood, is a proposition 
which does not have to be established in each individual case. That is an 
inference which can be drawn from acceptable data. Issues of general public 
importance, which affect the lives of large sections of the society, defy a just 
delcimunition if their consideration ts limited to the evidence pertaining to 
specific individuals. In (he resolution of such issues, there arc no symbolic 
samples which can effectively project a true picture of the grim realities of 
life. The present writ petitions, though involve a question relating to dwelling 
houses, cannot be equated with a suit for possession of a house by one private 
person against another. In a matter like the present one in which the future 
of half of the city’s population is at slake, the Court must consult authentic 
empirical data compiled by agencies, official and non-official. It is by that 
process that the core of the problem can be reached and a satisfactory solution 
found. It would be unrealistic to reject the petitions on the ground that 
the petitioners have not adduced evidence to show that they will be rendered 
jobless if they are evicied from the slums and pavements. The matter has to 
be looked at by tiring common sense. (Para 15) 

E. In the present case the facts constituting empirical evidence justify 
the conclusion il-,ai persons in the position of petitioners live in slums and on 
pavements because ihey have small jobs to nurse in the city and for them 
there is nowhere else to live. They choose a pavement or a slum in the 
vicinity or ihcir place of work and to lose the pavement or the slum is »o 
lose the job. The conclusion, therefore, in terms of the constitutional 
phraseolog) is that the eviction of the petitioners will lead to deprivation of 
their livelihood and consequently to the deprivation of life. (Para 36) 

Blit the Constitution does not put an absolute embargo on the deprivation 
of life or persona) liberty. Only it must be according to procedure established 
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by law. Therefore the B.M.C. Act which allows the deprivation must satisfy 
Article 21. (Para 37) 

The Report of the Expert Group of Programmes for (he Alleviation of 
; Poverty, (1982); Budget and the New 20 Point Socio-Economic Programme, 

j relied on 

Note: See Edilor’s nole on this point at the end of the headnotc, 

HI. CONSTITUTION OF INDIA — ARTICLE 21 — REASONABLENESS 
OF PROCEDURE FOR DEPRIVATION OF LIVELIHOOD — 

I BOMBAY MUNICIPAL CORPORATION ACT, 1888, 

SECTION 314, — OBSERVANCE OF 
j NATURAL JUSTICE 

I 

H- Constitution of India — Article 21 — ‘Procedure established by 
law* — Must be reason able, jnst and fair — Antbority exercising statnfory power 
must act reasonably, otherwise the procedure prescribed by the statute itself 
would be deemed to be unreasonable — Procedure prescribed under Section 314 
of Bombay Mnnictpal Corporation Act, 1888 held, reasonable — Hence eviction 
of pavement and slrtm dwellers of Bombay city nnder Section 314 not violative 
of Article 21 on ground of procedural nnreasonableness 

I. Constitution of India — Article 2J — Pavement and sltnn dwellers — 
Encroachments on pnbUc places by erecting structures or hntments on pavements 
and hi place* near highways cannot be claimed by way of right howsoever 
compelling the necessity may be — Bombay Municipal Corporation Act, 1888 — 
Sections 61, 63, 312, 313 and 314 

J. Constitution of India — Articles 19 and 21 — Rights of pavement 
and slum dwellers vls-a-vis those of pedestrians 

K. . Constitntion of India — Article 19(6) — Reasonableness — To be 
determined in the facts and circnmstance of the case 

L. Municipalities — Bombay Municipal Corporation Act, 1888 — 
Section 314 — Power to remove encroachments 'withoni notice’ — Held, not 
unreasonable in the context — Discretion conferred on the Commissioner to serve 
or not to serve notice must be exercised reasonably — Notice cannot be shelved 
on mere ground that notice wonld be futile as the encroachers bad no expiana- 
(Ions to offer or that the encroachers are crinrinal trespassers — On facts held, 
Commissioner justified in removing the encroachments thongh he shonld have 
served notice on the aggrieved persons 

M. Administrative Law — Natnral justice — Andi alteram partem — 
Notice — Discretion conferred on statutory anlhority to act with or without 
notkr — Mnst be exercised reasonably, fairly and justly — Action withoni notice 
not justified on mere gronnd that tbe affected party would have no explanation 
even if hearing afforded by serving notice — Intrinsic and instrumental facets 
of rlgbf to hearing stated 

N. Administrative Law — Natural justice — Exclnsion of — When 

| permissible 

O- Administrative Law — Natural justice — Hearing — Post-decisional 
hearing — Hearing before an adjudicatory body — Remand when not necessary — 
Although no hearing afforded by the statutory authority, aggrieved parly getting 
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sufficient opportunity uf hearing before court — In lhe circa Distances the 
authority need not be directed to afford hearing to the party again — Practice 

P. Penal Code, 1860 — Section 441 — Criminal trespass — Encroach¬ 
ment on public properties by raising hutments on pavements and In slum areas 
by poor people — Held, on facts, does not amount to criminal trespw 

Q. Torts — Trespass — Encroachment on pnbUc properties by pavement 
and slum dweDers out of compelling necessity — Forcible eviction of ■—■ Extent 
of forte req nixed — Necessity to cause such encroachment n a plausible defence 

R. Interpretation of Statutes — Interpretation which would sustain validity 
of a provision should be preferred 

Sections 312 to 314 of the Bombay Municipal Corporation Act empower 
the Municipal Commissioner to cause to be removed encroachments on foot¬ 
paths or pavements over which the public have a right of passage or access. 
In these cases, wherever constructions have been put up on the pavements, 
the pubiic have a right of passage or access over those pavements. The 
argumeni ol the petitioners is that the procedure prescribed by Section 314 
for the removal of encroachments from pavements is arbitrary and unreason¬ 
able since, not only does it not provide for the giving of a notice before the 
removal of an encroachment but, it provides expressly that the Municipal Com¬ 
missioner may cause the encroachment to be removed 'without notice’. 

Held: 

H. Unreasonableness vitiates law and procedure alike. Hence the 
procedure prescribed by law for depriving a person of his right to life must 
conform to the norms of justice and fairplay. Procedure, which is unjust 
or unfaii attracts the vice of unreasonableness, thereby vitiating the law which 
prescribes that procedure and consequently, the action taken under it. Auy 
action taken by a public authority which is invested with statutory powers 
has. therefore, to be tested by the application of two standards: The action 
must be within the scope of the authority conferred by law and secondly, 
it must be reasonable. If any action, within the scope of the authority conferred 
by law, is found to be unreasonable, it must mean that the procedure established 
by iaw under which that action is taken is itself unreasonable. The substance 
of the law cannot be divorced from the procedure which it prescribes for, 
how reasonable the law is, depends upon how fair is the procedure prescribed 
by u. (Para 40) 

E.P. Koyappa v. State of T.N., (1974) 4 SCC 3 : 1974 SCC (L&S) 165 : 
(1974) 2 SCR 348; Maneka Gandhi v. Union of India, (1978) 1 SCC 248: 
(1978) 2 SCR 621 ; M.H. Hoscot v. State of Maharashtra, (1978) 3 SCC 544 : 
1978 SCC (Cri) 468: (1979) 1 SCR 192; Sunit Batra (I) v. Delhi 
Administration, (1978) 4 SCC 494 ; 1979 SCC (Cri) 155 : (1979) 1 SCR 
392; Sita Ram v. State of U.P., (1979) 2 SCC 656: 1979 SCC (Cri) 576: 
(1979) 2 SCR 10S5; Hussainara Khatoon (IV) v. Hotne Secretary, State 
of Bihar, (1980) 1 SCC 98: 1980 SCC (Cri) 40; (1979) 3 SCR 532; 
Hussainara Khatoon (1) v. Home Secretary, State of Bihar, (1980) i 
SCC 81 ; 1930 SCC (Cri) 23; Sunil Batra (II) v. Delhi Administration, 
(1980) 3 SCC 488: 1930 SCC (Cri) 777: (1980) 2 SCR 557; Jolly 
George Varghese v. Bank of Cochin, (1980) 2 SCC 360 : (1980) 2 SCR 913 : 
AIR 1980 SC 470; Kasturi Lai Lakshmi Reddy v. Slate of J & K, 
(1980) 4 SCC 1 : (1980) 3 SCR 1338 ; Francis Coralie Mullin v. Adminis¬ 
trator, Union Territory of Delhi, (19St) 1 SCC 608 : 1981 SCC (Cri) 212; 
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(1981) 2 SCR 516 and Ramana Dayaram Shelty v. International Airport 
Authority of India, (1979) 3 SCC 489: (1979) 3 SCR 1014 ; Viteralli v. 
Seton, 3 L Ed 2d 1012, relied on 

The Influence of Remedies on Rights (Current Legal Problems, 1953, Vol. (6); 
K..K. Mathew, "The Welfare State, Rule of Law and Natural Justice" 
in his book Democracy, Equality and Freedom, relied on 

K. There is no static measure of reasonableness which can be applied 

lo all situations alike. The question ‘Is this procedure reasonable?’ implies 
and postulates the inquiry as to whether the procedure prescribed is reasonable 
m the circumstances of the case. (Para 42) 

Francis Coralie Mullm v„ Administrator, Union Territory of Delhi, (1981) 

1 SCC 608 : 1981 SCC (Cri) 212: (1981) 2 SCR 5J6, relied on 

l.&J. It is erroneous to contend that the pavement dwellers have the 
right to encroach upon pavements by constructing dwellings thereon. Public 
streets, of which pavements form a pari, are public properties intended to 
serve convenient passage and to ensure a reasonable measure of safely and 
security to the general public. That facility, which has matured into a right 
of the pedestrians, cannot be set at naught by allowing encroachments to be 
made on the pavements. Even the pedestrians have but the limited right 
of using pavements lor the purpose of passing and repassing. So long as a 
person dues not transgress the limited purpose for which pavements are made, 
his use therein is legitimate and lawtul. But, if a person puts any public 
properly to a use for which it is not iniended and is not authorised so lo 
use it, he becomes a trespasser. There is no substance in the argument advanced 
on behalf of the petitioners that the claim of the pavement dwellers to put 
up constructions on pavements and that of the pedestrians to make use of the 
pavements for passing and repassing, are competing claims and that, the former 
should be preferred to the latler. Pedestrians deserve consideration in the 
matter of their physical safety, which cannot be sacrificed in order to accom¬ 
modate persons who use public properties for a private purpose, unautborizcdly. 
lhc existence of dwellings on the pavements is an act of trespass and a source 
of nuisance to the public, at least for the reason that they are denied the 
use of pavements for passing and repassing. Such encroachments promote 
public nuisance, constitute grave traffic hazards and jeopardise public safety, 
nealth and convenience. (Para 43} 

Hickman v. Maisey, (1900) 1 DB 752 and Kadish : "Methodology and Criteria 
in Due Process Adjudication — A Survey and Criticism ’, 66 Yale 
U 319, 340 (1957), relied on 

L. &R. Secuon 314 of the B.M.C. Act is in the oature of an enabling 
provision and not ol a compulsive character. It confers on the Commissioner 
the discretion to cause an encroachment lo be removed with or without notice. 
That discretion has to be exercised in a reasonable manner so as lo comply 
with the constitutional mandate that the procedure accompanying the per¬ 
formance of a public act must be fair and reasonable. This interpretation is 
preferable because it helps sustain the validity of the law. It must further 
be presumed that, while vesting in the Commissioner the power to act without 
notice, the Legislature intended that the power should be exercised sparingly 
and in cases of urgency which brook no delay. In all other cases, no departure 
from the audi alteram partem rule could be presumed to have been intended. 

(Paras 44 and 45} 
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N. There arc situations which demand the exclusion of the rules of 
natural justice by reason of diverse factors like time, place, the apprehended 
danger and so on. The ordinary rule which regulates all procedure is that 
persons who arc likely to be affected by the proposed action must be afforded 
an opportunity of being heard as to why that action should not be taken. The 
hearing may be given individually or collectively, depending upon the facts 
of each situation, A departure from this fundamental rule of natural justice 
may be presumed to have been intended by the Legislature only in circum¬ 
stances which warrant it. Such circumstances must be shown to exist, when 
so required, the .bin den being upon those who affirm their existence. (Para 45) 

M. The decision to dispense with notice cannot be founded upon a 
piesunied impregnability of the proposed action. The proposition that ootice 
need not be given o( a proposed action because, there can possibly be no 
answer to it, is contrary to the well-rccogmsed understanding of the real import 
ol the rule of hearing. Justice must nol only be done but must manifestly 
be seen to' be aune, The appearance of injustice is the denial of justice. 
It is the dialogue with the person likely to be affected by the proposed action 
which meets the requirement that justice must also be seen to be done. 
Procedural safeguards have their historical origins in the notion that conditions 
ol personal freedom can be preserved only when there is some institutional 
check on arbitrary action on the part of public authorities. The right to be 
Heard has two facets, intrinsic and instrumental. The intrinsic value of that 
right consists in the opportunity which it gives to individuals or groups, against 
whom decisions taken by public authorities operate, to participate in tho processes 
by which those decisions are made, an opportunity that expresses their dignity 
.is persons. (Paras 46 and 4?> 

Normally to the reply received to the notice under Section 314 ihc 
Commissioner should apply his mind carefully to the nature and extent of 
encroachment and also to the lime to be allowed for removal of the encroach¬ 
ment. He must bring human compassion to the situation arising out of the 
destruction of dwelling places. (Para 46) 

S.L. Kapoor v. Jagmohan, (1980) 4 SCC 379: (1981) 1 SCR 746; Ridge v. 
Baldwin, (1964) AC 40, 68; John v. Rees, (1970) 1 Chancery 345, 402; 
Annamunthodo v. Oilfields Workers' Trade Union, (1961) 3 All ER 621, 
625 (HL); Margarita Fuentes et al v. Tobcrt L. Shcvin, 32 L Ed 2d 556^ 
574 and Chintapalli Agency Taluk Arrack Sales Cooperative Society Lid. v. 
Secretary (Food and Agriculture) Government of A.P . (1977) 4 SCC 337- 
(1978) ! SCR 563, relied on 

Radish: "Methodology and Criteria in Due Process Adjudication _ A 

Survey and Criticism", 66 Yale U 319, 340 (1957); Goldberg v. Kelly, 
397 US 254 , 264-65 (1970) (right of the poor to participate in public 
processes); Joint Anti-fascist Refugee Committee v. McGrath, 341 US 
123, 171-172 (1951); Laurence H. Tribe: American Constitutional Law 
(1978 Edn., p. 503), relied on 

P. (he encroachments commuted by the petitioners are involuntary acts 
in the sense that those acts arc compelled by inevitable circumstances and are 
not guided by choice. They manage to find a habitat in the pavements or 
slums out of sheer heiplcssncss. Their intention or object in doing so is- 
nol to ‘commit an offence or intimidate, insult or annoy any person’, which is 
the gist of the offence of 'criminal trespass’ under Section 441 of the Penal 
Codc - (Para 49) 
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Q. Trespass is a tort. But, even the law of Torts requires that though a 
trespasser may be evicted forcibly the force used must be no greater than 
what is reasonable and appropriate to the occasion and, what is even more 
important, the trespasser should be asked and given a reasonable opportunity 
to depart before force is used to expel him. Besides, under the Law of 
Torts, necessity is a plausible defence, which enables a person to escape liability 
on the ground that the acts complained of are necessary to prevent greater 
damage, inter alia, to himself. A balance has to be struck between competing 
sets of values. (Para 49) 

Salmond and Heuston: Law of Torts, 18th Edn. (Chapter 21, p. 463, 

Article 185 — ‘Necessity’), Telied on 

Q.&L. Normally, the Court would have directed the Municipal Com¬ 
missioner to afford an opportunity to the petitioners to show why the encroach¬ 
ments committed by them on pavements or footpaths should not be removed. 
But, the opportunity which was denied by the Commissioner was granted in 
aQ ample measure, both sides having made their contentions elaborately on facts 
as well as on law. Having considered those contentions, it is clear that the 
Commissioner was justified in directing the removal of the encroachments com¬ 
mitted by the petitioners on pavements, footpaths or accessory roads. (Para 51) 

Ultimately there is no short term solution to squatter colonies. The 
phenomenon is universal more so in developing countries. Decongcslion of 
cities can be controlled by creating alternative job opportunities in rural areas 
and to spread them evenly in urban areas. (Para 57) 

[Ed. (1) Re Sant Ram case distinguished in the present judgment 
was decided by a live-Judge Bench. That case was later affirmed by a three- 
Judge Bench in A.Y. Nacbaue v. Union of India, (1932) 1 SCC 205 : 1932 
SCC (L&£) 53. Having regard to these two decisions a three-Judge Bench 
of the Court in Bcgulla Bapl Raju v. Stale of A.P., (1984) 1 SCC 66 concluded 
that the view taken in Sant Ram and Nachune that 'life’ in Article 21 does not 
include livelihood still held the field. In view of the contrary decision rendered 
by a five-Judge Bench in the present case, the decision in the aforesaid cases 
must be deemed to be either limited or impliedly overruled by the present 
judgment. The view or Desai, J. (speaking for himself and R.B. Misra, J.) 
in Board of Trustees of the Port of Bombay v. Pilipkunjar Ragbavendranath 
Nadkami, (1983) I SCC 124: 1983 SCC (L&S) 61 appears to be more akin 
to the present position when in the context of service jurisprudence he observed 
that the word 'life* in Article 21 includes livelihood and that where the out¬ 
come of a departmental enquiry is likely to adversely affect reputation or 
livelihood of a person, "some of the final graces of human civilisation which 
make life worth living would be jeopardised and the same can be put in 
jeopardy only by law which inheres fair procedure”. 

(2) The view of the Court in the present case that the principles contained 
in Articles 39(a) and 41 must be regarded as equally fundamental in undcr- 
slanding and interpreting the meaning and content of fundamental rights is 
in consonance with the following observations of Chinnappa Reddy, I. (for 
himself and on behalf of A.P. Sen and Baharul Islam, JJ.) in Randhlr Singh v 
Union of India, (1982) 1 SCC 618: 1982 SCC (L&S) 119 in the context ol 
the concept ol 'equal pay for equal work’ in service jurisprudence: 

“It is true dial the principle of ‘equal pay for equal work' is not expressly 
declared by our Constitution to be fundamental right. Article 39(d) of the 
Constitution proclaims “equal pay for equal work for boih men and women" 
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as a Directive Principle of State Policy....Directive Principles, as has been 
pointed out in some of the judgments of this Court, have to be read into the 

fundamental rights as a matter of interpretation_ Construing Articles 14 

and 16 in the light of the Preamble and Article 39(d), we are of the view 
that the principle ‘equal pay for equal work’ is deducible from those Articles 

However, in Kbbori Mohanlal Baksbi v. Union of India, AJR 1962 
SC 1139 : (1962) 44 ITR 532 a Constitution Bench of the Court had observed 
that "the abstract doctrine of equal pay for equal work has nothing to do 
with Article 14". In a recent case viz. P. Savita v. Union of India, 1935 Supp 
SCC 94 relating to pay scales of Government servants it was brought to 
the notice of the Court that the observations made in Kfcborl MobanJal 
Bnltshi, may perhaps run counter to those made in Randhir Singh. The Court 
observed in the context as follows: 

“The above decision of this Court (Randhir Singh case) has enlarged the 
doctrine of equal pay for equal work, envisaged in Article 39(d) of the Constitu¬ 
tion of India and has exalted it to the position of a fundamental right by reading 
it along with Article 14. This exposition of law bad given rise to some whisper¬ 
ing dissent in that the doctrine had been extended beyond permissible limits... 

lhc Court however did not consider the matter at length and decided 
I he case on ground ol violation of Article 14.} 

R-M/7032/C 

Advocates who appeared in this case : 

Ms Indira Jawingh, Ms Kairum Jaiswal. Anand Grover and Sun ice I 
Kachhwaha, Advocates for the Petitioners in W.P. Nos. 4610-12 of 1981 ; 

Ram Jethmulam and V.M. Tnrkunde, Senior Advocates (Miss Darsliii.i 
Bhogilai, Mrs lndu Sharma and P.H. Parekh, Advocates, with them), 
ior the Petitioners in W.P. Nos. 5068-79 of 1981 ; 

1..N. Sinha, Attorney-General (P. Shankaranarayanan and M.N. Shroff. 
Advocates, with him), for Respondents 2 and 3 in W.P. Nos. 4610-12 
of 1981, and for Respondents I and 3 in W.P. Nos. 5068-79 of 1981 ; 

K.K. Smghvi, Senior Advocate (F.N.D. Mollo and D.N. Mishra, Advocates, 
with him), for Respondent 1 in W.P. Nos. 4610-12 and tor Respondent 2 
in W.P. Nos. 5068-79 of 1981. 

The Judgment of the Court was delivered by 

Chandracuud, C.J.—These writ petitions portray the plight oJ 
lacs of persons who live on pavements and in slums in the city of 
Bombay. They constitute nearly half the population of the city. The 
first group of petitions relates to pavement dwellers while the second 
group relates to both pavement and basti or slum dwellers. Those 
who have made pavements their homes exist in the midst of tilth 
and squalor, which has to be seen to be believed. Rabid dogs in 
search of stinking meat and cals in search of hungry rats keep them 
company. They cook and sleep where they ease, for no conveniences 
are available to them. Their daughters, come of age, bathe under 
the nosy gaze of passers-by, unmindful of the feminine sense of 
bashfuiness. The cooking and washing over, women pick lice from 
each other’s hair. The boys beg, Menfolk, without occupation, snatch 
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chains with the connivance of the defenders of law and order ; when 
caught, if at all, they say : "Who doesn’t commit crimes in this city ?” 

2. It is these men and women who have come to this Court 
to ask for a judgment that they cannot be evicted from their squalid 
shelters without being offered alternative accommodation. They rely 
for their rights on Article 21 of the Constitution which guarantees 
that no person shall be deprived of his life except according to pro¬ 
cedure established by law. They do not contend that they have a 
right to live on the pavements. Their contention is that they have a 
right to live, a right which cannot be exercised without the means of 
livelihood. They have no option but to flock to big cities like Bombay, 
which provide the means of bare subsistence. They only choose a 
pavement or a slum which is nearest to their place of work. In a 
word, (heir pica is that the right lo file is illusory without a right 
to the protection of the means by whicli alone life can be lived. 
And, the right to life can only be taken away or abridged by a pro¬ 
cedure established by law, which has lo be fair and reasonable, not 
fanciful or arbitrary such as is prescribed by the Bombay Municipal 
Corporation Act or the Bombay Police Act. They also rely upon their 
right ty reside and settle in any pan of the country which is guaranteed 
by Article 19(1)(e). 

3. The three petitioners in the group of Writ Petitions 4610-4612 
of 1981 arc a journalist and two pavement dwellers. One of these 
two pavement dwellers, P. Angamulhu, migrated from Salem, Tamil 
Nadu, to Bombay in the year 1961 in search of employment. He was 
a landless labourer in his home town but he was rendered jobless 
because of drought. He iound a job in a Chemical company at Dahisar, 
Bombay, on a daily wage of Rs 23 per day. A slum-lord extorted a 
sum of Rs 2500 from him in exchange of a shelter of plastic sheets 
and canvas on a pavement on the Western Express Highway, Bombay. 
He lives in it with his wife and three daughters who are 16, 13 and 5 
years of age. 

4. The second ol the two pavement dwellers came lo Bombay 
in 1969 from Sangamner, District Ahmednagar, Maharashtra. He 
was a cobbler earning 7 to 8 rupees a day, bui his so-called house in 
the village fell down. He got employment in Bombay as a badli 
kamgar for Rs 350 per month. He was lucky in being able to obtain 
a “dwelling house" on a pavement at Tuisiwadi by paying Rs 300 to a 
goonda of the locality, 7 he bamboos and the plastic sheets cost 
jiim Rs 700. 

5. On July 13, I98J the then Chief Minister of Maharashtra, 
Shri A.R. Antulay, made an announcement which was given wide 
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publicity by the newspapers that, all pavement dwellers in the city of 
Bombay will be evicted forcibly and deported to their respective places 
of origin or removed to places outside the city of Bombay. The 
Chief Minister directed the Commissioner of Police to provide the 
necessary assistance to respondent 1, the Bombay Municipal Corpora¬ 
tion, to demolish the pavement dwellings and deport the pavement 
dwellers. The apparent justification which the Chief Minister gave 
to his announcement was : “Tt is a very inhuman existence. These 
structures are flimsy and open to the elements. During the monsoon 
there is no way Ihese people can five comfortably.” 

6. On July 23. 1981 the pavement dwelling of P. Angamuthu 
was demolished by the officers of the Bombay Municipal Corporation. 
He and the members of his family were put in a bus for Salem. His 
wife and daughters stayed back in Salem but he returned to Bombay 
in search of a job and got into a pavement house once again. The 
dwelling of the other petitioner was demolished even earlier, in 
January 1980 but he rebuilt it It is like a game of hide and seek. 
The Corporation removes the ramshackle shelters on the pavements 
with the aid of police, the pavement dwellers flee to less conspicuous 
pavements in by-lanes and, when the officials are none, they return 
to their old habitats. Their main attachment to those places is the 
nearness thereof to their place of work. 

7. In the other batch of Writ Petitions Nos. 5068-79 of 198T. 
which was heard along with the petitions relating to pavement dwellers, 
there are 12 petitioners. The first five of these arc residents of Kamraj 
Nagar, a basli or habitation which is alleged to have come into existence 
in about 1960-61, near the Western Express Highway, Bombay. The 
next four petitioners were residing in siruct-ures constructed off the 
Tulsi Pipe Road. Mahim. Bombay. Petitioner 10 is the Peoples’ 
Union for Civil Liberties, petitioner 1 i is the Committee for the Pro¬ 
tection of Democratic Rights while petitioner 12 is a journalist. 

8. The case of the petitioners in the Kamraj Nagar group of 
cases is that there are over 500 hutments in this particular basti. which 
was built in about 1960 by persons who were employed by a Construc¬ 
tion company engaged in layins water pipes along the Western Express 
Highway. The residents of Kamraj Nagar are municipal employees, 
factory or hotel workers, construction supervisors and so on. The 
residents of the Tulsi Pipe Road hutments claim that thev have been 
living there for 10 to 15 years and that, thev are cnsaecd in various 
small trades. On hearing about the Chief Minister’s announcement, 
they filed a writ petition in the High Court of Bombay for an order 
of injunction restraining the officers of the State Government and the 
Bombay Municipal Corporation from implementing the directive of 
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the Chief Minister. The High Court granted an ad-interim injunction 
to be in force until July 21, 1981. On that date, respondents agreed 
that the huts will not be demolished until October 15, 1981. How¬ 
ever, it is alleged, on July 23, 1981 the petitioners were huddled into 
State Transport buses for being deported out of Bombay. Two infants 
were born during the deportation but that was set off by the death 
of two others. 

9. The decision of the respondents to demolish (he huts is challenged 
by the petitioners on the ground that it is violative of Articles 19 
and 21 of the Constitution. The petitioners also ask for a declara¬ 
tion that the provisions of Sections 312, 313 and 314 of the Bombay 
Municipal Corporation Act, 1888 are invalid as violating Articles 14, 
19 and 21 of the Constitution. The reliefs asked for in the two 
groups of writ petitions are that the respondents should be directed 
to withdraw the decision to demolish the pavement dwellings and the 
slum hutments and. where they are already demolished, to restore 
possession of the sites to the former occupants. 

■10. On behalf of the Government of Maharashtra, a counter- 
affidavit has been filed by V.S. Munje, Under-Secretary in the Depart¬ 
ment of Housing. The counter-affidavit meets the case of the petitioners 
thus. The Government of Maharashtra neither proposed to denort 
any pavement dweller out of the city of Bombay nor did it, in fact, 
deport anyone. Such of the pavement dwellers, who expressed their 
desire in writing, that they wanted to return to their home towns 
and who sought assistance from the Government in that behalf were 
offered transport facilities tip to the nearest rail head and were also 
paid railway fare or bus fare and incidental expenses for the onward 
journey. The Government of Maharash*ra had issued instructions to 
its officers to visit specific pavements on July 23. 1981 and to ensure 
that no harassment was caused to any pavement dweller. Out of 
10,000 hutment-dwellers who were likely to be affected bv the proposed 
demolition of hutments constructed on the pavements, only 1024 
persons opted to avail of the transport facility and the payment of 
incidental expenses. 

•11. The counter-affidavit says that no person has anv legal right 
to encroach upon or to construct any structure on a footpath, public 
street or on anv place over which the public has a rieht of way. 
Numerous hazards of health and safety arise if action is not taken 
to remove such encroachments. Since, no civic amenities can be 
provided on the pavements, the pavement dwellers use pavements or 
adjoinins streets for easing themselves. Annrt from this, some of the 
pavement dwellers indulge in nnti-srcial nets Tike chain-snatching, 
illicit distillation of liquor and prostitution. The lack of proper 
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environment leads to increased criminal tendencies, resulting in more 
crime in the cities. It is, therefore, in public interest that public 
places like pavements and paths are not encroached upon. The 
Government of Maharashtra provides housing assistance to the weaker 
sections of the society like landless labourers and persons belonging to 
low income groups, within the framework of its planned policy of the 
economic and social development of the State. Any allocation for 
housing has to be made after balancing the conflicting dem&nds from 
various priority sectors. The paucity of resources is a restraining factor 
on the ability of the Stale to deal effectively with the question of 
providing housing to the weaker sections of the sqciety. The Govern¬ 
ment of Maharashtra has issued policy directives that 75% of the 
housing programme should be allocated to the lower income groups 
and the weaker sections of the society. One of the objects of the 
State’s planning policy is to ensure that the influx of population from 
the rural to the urban areas is reduced in the interest of a proper 
and balanced social and economic development of the State and of 
the country. This is proposed to be achieved by reversing the rate 
of growth of metropolitan cities and by increasing the rate of growth 
of small and medium towns. The State Government has therefore 
devised an Employment Guarantee Scheme to enable the rural popula¬ 
tion, which remains unemployed or underemployed at certain periods 
of the year, to get employment during such periods. A sum of about 
Rs 180 crores was spent on that scheme during the years 1979-80 
and 1980-81. On October 2, 1980 the Stale Government launched 
two additional schemes for providing employment opportunities for those 
who cannot get work due to old age or physical infirmities. The State 
Government has also launched a scheme for providing self-employment 
opportunities under the 'Saniay Gandhi Niradhar Anudan Yojana’. 
A monthly pension of Rs 60 is paid to those who are too old to 
work or are physically handicapped. In this scheme, about 1,56,943 
persons have been identified and a sum of Rs 2'25 crores was dis¬ 
bursed. Under another scheme called ‘Sanjay Gandhi Swawalamban 
Yojana’, interest-free loans, subject to a maximum of Rs 2500, were 
being given to persons desiring to engage themselves in gainful employ¬ 
ment of their own. About 1,75,000 persons had benefited under this 
scheme, to whom a total sum of Rs 5'82 crores was disbursed by way 
of lean. Tn short, the objective of the State Government was to 
place grealcr emphasis on providing infrastructural facilities to small 
and medium towns and to equip them so that they could act as growth 
and service centres for the rural hinterland. The phenomenon of 
poverty which is common to all developing countries has to be tackled 
on an all-India basis by making the gains of development available 
to all sections of the society through a policy of equitable distribution 
of income and wealth. Urbanisation is a major problem facing the 
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entire country, the migration of people from the rural to the urban 
areas being a reflection of the colossal poverty existing in the rural 
areas. The rural poverty cannot, however, be eliminated by increasing 
the pressure of population on metropolitan cities like Bombay The 
problem of poverty has to be tackled by changing the structure of 
the society in which there will be a more equitable distribution of income 
and greater generation of wealth. The State Government has stepped 
up the rate of construction of tenements for the weaker sections of the 
society from 2500 to 9500 per annum. 

12. It is denied in the counter-affidavit that the provisions of 
Sections 312, 313 and 314 of the Bombay Municipal Corporation Act 
violate the Constitution. Those provisions are conceived in public 
interest and great care is taken by the authorities to ensure that no 
harassment is caused to any pavement dweller while enforcing the 
provisions of those sections. The decision to remove such encroach¬ 
ments was taken by the Government with specific instructions that 
every reasonable precaution ought tq be taken to cause the least possible 
inconvenience to the pavement dwellers. What is more important, 
so the counter-affidavit says, the Government of Maharashtra had 
decided that, on the basis of the census carried out in 1976, pavement 
dwellers who would be uprooted should be offered alternate developed 
pilches at Malvani v/herc they could construct their own hutments. 
According to that census, about 2500 pavement hutments only were 
then in existence. 

.13. The counter-affidavit of the State Government describes the 
various steps taken by the Central Government under the Five Year 
Plan of 1978-83, in regard to the housing proerammes. The plan 
shows that the inadequacies of Housing policies in India have both 
quantitative and qualitative dimensions. The total investment in 
housing shall have to be of the magnitude of Rs2790 crores, if the 
housing problem has to be tackled even partially. 

14. On behalf of the Bombay Municipal Corporation, a counter- 
affidavit has been filed by Shri D.M. Sukthankar. Municipal Com¬ 
missioner of Greater Bombay. That affidavit shows that he had visited 
the pavements on the Tulsi Pipe Read (Senapaft Bapat Marg) and 
the Western Express Highway. Vile Parle (East), Bombay. On 
July 23. 1981, certain hutments on these pavements were demolished 
under Section 314 of the Bombay Municipal Corporation Act. No 
prior notice of demolition was given since (he section does not provide 
for such notice. The affidavit denies that the intense speculation in 
land prices, as alleged, owes its origin (o the high rise buildings which 
have come up in the city of Bombay. It is also denied that there 
are vast vacant pieces of land in the city which can be utilised for 
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housing the pavement dwellers. Section 61 of the B.M.C. Act lays 
down the obligatory duties of the Corporation. Under clauses (c) 
and (J) of the said section, it is the duty of the Corporation to remove 
excrementitious matters, refuse and rubbish and to take measures for 
abatement of every kind of nuisance. Under clause (g) of that 
section, the Corporation is under an obligation to take measures for 
preventing and checking the spread of dangerous diseases. Under 
clause (o), obstructions and projections in or upon public streets and 
other public places have to be removed. Section 63 (/c) empowers 
the Corporation to take measures to promote public safety, health or 
convenience, not specifically provided otherwise. The object of 
Sections 312 to 314 is to keep the pavements and footpaths free from 
encroachment so that the pedestrians do not have to make use of 
the streets on which there is heavy vehicular traffic. The pavement 
dwellers answer the nature’s call, bathe, cook and wash their clothes 
and utensils on (he footpaths and on parts of public streets adjoining 
the footpaths. Their encroachment creates serious impediments in 
repairing (he roads, footpaths and drains. The refusal to allow the 
petitioners and other persons similarly situated to use footpaths as 
their abodes is. therefore, not unreasonable, unfair, or unlawful. The 
basic civic amenities, such as drainage, water and sanitation, cannot 
possibly be provided to the pavement dwellers. Since the pavements 
are encroached upon, pedestrians arc compelled to walk on the streets, 
thereby increasing the risk of traffic accidents and impeding the free 
flow of vehicular movement. The Municipal Commissioner disputes 
in his counter-affidavit that any fundamental right of the petitioners 
is infringed by removal of the encroachment committed by them on 
public properly, especially the pavements. Tn this behalf, reliance 
is placed upon an order dated July 27, 1981 of Lentin, J. of the 
Bombay High Court, which records that counsel for the petitioners 
had stated expressly on July 24. 1981, that no fundamental right could 
be claimed to put up a dwelling on public footpaths and public roads. 

15. The Municipal Commissioner has stated in his counter- 
affidavit in Writ Petitions 5068-79 of 1981 that the huts near the 
Western Express Highway. Vile Parle, Bombay, were constructed on 
an accessory road which is a part of the Highway itself. These hut¬ 
ments were never regularised by the Corporation and no registration 
numbers were assigned to them. 

16. Tn answer to the Municipal Commissioner’s counter-affidavit, 
petitioner 12. PrafuUachandra Bidwai who is a journalist, has filed 
a rcioindcr asserting that Kamrai Naear is not located on a footoath 
or a pavement. According to him. Kamraj Nagar is a basti off the 
Highway, in which the huts are numbered, the record in relation to 
which is maintained by the Road Development Department and the 
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Bombay Municipal Corporation. Contending that petitioners 1 to 5 
have been residing in the said basti for over 20 yearn, he reiterates 
that the public has no right of way in or over the Kamraj Nagar. 
He also disputes that the huts on the footpaths cause any obstruction 
to the pedestrians or to the vehicular traffic or that those huts are a 
source of nuisance or danger to public health and safety. His case 
in paragraph 21 of his reply-affidavit seems to be that since, the foot¬ 
paths are in the occupation of pavement dwellers for a long time, 
footpaths have ceased to be footpaths. He says that the pavement 
dwellers and the slum or basti dwellers, who number about 47.7 lacs, 
constitute about 50% of the total population of Greater Bombay, that 
they supply the major work force for Bombay from menial jobs to 
the most highly skilled jobs, that they have been living in the hutments 
for generations, that they have been making a significant contribution 
to the economic life of the city and that, therefore, it is unfair and 
unreasonable on the part of the State Government and the Municipal 
Corporation to destroy their homes and deport them : A home is a 
home wherever it is. The main theme of the reply-affidavit is that 
“The slum dwellers are the sine qua non of the city. They are 
entitled to a quid pro quo”. It is conceded expressly that the petitioners 
do not claim any fundamental right to live on the pavements. The 
right claimed by them is the right to live, at least to exist. 

17. Only two more pleadings need be referred to, one of which 
is an affidavit of Shri Anil V. Gokak, Administrator of Maharashtra 
Housing and Areas Development Authority, Bombay, who was then 
holding charge of the post of Secretary, Department of Housing. He 
filed an affidavit in answer to an application for the modification of 
an interim order which was passed by this Court on October 19, 
1981. He says that the Legislature of Maharashtra had passed 
the Maharashtra Vacant Lands (Prohibition of Unauthorised Occupa¬ 
tion and Summary Eviction) Act, 1975 in pursuance of which the 
Government had decided to compile a list of slums which were required 
to be removed in public interest. It was also decided that after a 
spot inspection, 500 acres of vacant lands in and near the Bombay 
Suburban District should be allocated for re-settlement of the hutment 
dwellers who were removed from the slums. A Task Force was 
constituted by the Government for the purpose of carrying out a 
census of the hutments standing on lands belonged to the Government 
of Maharashtra, the Bombay Municipal Corporation and the Bombay 
Housing Board. A census was, accordingly, carried out on January 4, 
1976 by deploying about 7000 persons to enumerate the slum dwellers 
spread over approximately 850 colonies all over Bombay. About 
67% of the hutment dwellers from a total of about 2,60,000 hutments 
produced photographs of the heads of their families, on the basis of which 




SCC OnLine Web Edition, Copyright © 2015 

Page 19 Thursday, July 9, 2015 

Printed For: Shyam Divan 

SCC Online Web Edition: hltp:/Avww.scconline.com 

TruePrim™ source; Supreme Court Cases 


OLGA TELUS V. BOMBAY MUNICIPAL CORPORATION ( Chandrachud , C.J.) 563 

hutments were numbered and their occupants were given identity cards. 
It was decided that slums which were in existence for a long time and 
which were improved and developed would not normally be demolished 
unless the land was required for a public purpose. In the event that the 
land was so required, the policy of the State Government was to provide 
alternative accommodation to the slum dwellers who were censused and 
possessed identity cards. This is borne out by a circular of the Govern¬ 
ment dated February 4, 1976 (No. SIS 1176/D. 41). Shri Gokak 
says that the State Government has issued instructions directing, inter alia, 
that “action to remove the slums excepting those which are on the 
footpaths or roads or which are new or casually located should not, 
therefore, be taken without obtaining approval from the Government 
to the proposal for the removal of such slums and their rehabilitation" 
Since, it was never the policy of the Government to encourage construc¬ 
tion of hutments on footpaths, pavements or other places over which 
the public has a right of way, no census of such hutments was ever 
intended to be conducted. But, sometime in July 1981, when the 
Government officers made an effort to ascertain the magnitude of 
the problem of evicting pavement dwellers, it was discovered that 
some persons occupying pavements carried census cards of 1976. 
The Government then decided to allot pitches to such occupants of 
pavements. 

18. The only other pleading which deserves to be noticed is the 
affidavit of the journalist petitioner, Ms Olga Tellis, in reply to the 
counter-affidavit of the Government of Maharashtra. According to 
her, one of the important reasons of the emergence and growth of 
squatter-settlements in the metropolitan cities in India is, that the 
development and master plans of most of. the cities have not been 
adhered to. The density of population in the Bombay metropolitan 
region is not high according to the Town Planning standards. Difficulties 
are caused by the fact that the population is not evenly distributed 
over the region, in a planned manner. New constructions of com¬ 
mercial premises, small-scale industries and entertainment houses in 
the heart of the city, have been permitted by the Government of Maha¬ 
rashtra contrary to law and even residential premises have been allowed 
to be converted into commercial premises. This, coupled with the 
Tact that the State Government has not shifted its main offices to the 
northern region of the city, has led to the concentration of the popula¬ 
tion in the southern region due to the availability of job opportunities 
in that region. Unless economic and leisure activity is decentralised, 
it would be impossible to find a solution to the problems arising out 
of the growth of squatter colonies. Even if squatters are evicted, 
they come back to the city because, it is there that job opportunities 
are available. The alternate pitches provided to the d : sptaced pavement 
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dwellers on the basis of the so-called 1976 census, are not an effective 
means to their resettlement because, those sites are situated far away 
from the Malad Railway Station involving cost and time which are 
beyond their means. There are no facilities available at Malavani 
like schools and hospitals, which drives them back to the stranglehold 
of the city. The permission granted to the 'National Centre of Perform¬ 
ing Arts’ to construct an auditorium at the Nariman Point, Backbav 
Reclamation, is cited as a ‘gross’ instance of the short-sighted, suicidal 
and discriminatory policy of the Government of Maharashtra. It is 
as if the sea is reclaimed for the construction of business and enter¬ 
tainment houses in the centre of (he city, which creates job opportunities 
to which the homeless flock. They work therein and live on pave¬ 
ments. The grievance is that, as a result of this imbalance, there 
are not enough jobs available in the northern tip of the city. The 
improvement of living conditions in the slums and the regional dis¬ 
tribution of job opportunities are the only viable remedies for relievin'* 
congestion of the population in the centre of the city. The increase 
allowed by the State Government in the Floor Space Index over and 

above 1.33, has led to a further concentration of population in the 
centre of the city. 

19. In the matter of housing, according to Ms TeHis’ affidavit 
Government has not put to the best use the finances and resources 
available to it. There is a wide gap between the demand and supply 
in the area of housing which was in the neighbourhood of forty five 
thousand units in the decade 1971-81. A huge amount of hundreds 
of crores of rupees shall have to be found by the State Government 
every year during the period of the Sixth Plan if adequate provision 
for housing is at all to be made. The Urban Land Ceiling Act has 
not achieved its desired objective nor has it been properly implemented 
The employment schemes of the Stale Government are like a drop 
in the ocean and no steps are taken for inereasine job opportunities 
in the rural sector. The neglect of health, education, transport and 
communication in that sector drives the rural folk to the cities, not 
orjy in search of a living but in search of the basic amenities of life. 
The allegation of the State Government regarding the criminal pro¬ 
pensities of the pavement dwellers is stoutly denied in the reply-affidavit 
and it is said to be contrary to the studies of many experts. Finally, 
it is stated that it is no longer the objective of the Sixth Plan to 
reverse the rate of growth of metropolitan cities. The objective of 
he earlier plan (1978-83) has undergone a significant change and 

. tar ? et n0w is to cnsurc the growth of large metropolitan cities 
in a planned manner. The affidavit claims that there is adequate 
land in the Bombay metropolitan region to absorb a population of 
-0 million people, which is expected to be reached by the year 2000 A.D. 
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20. The arguments advanced before us by Ms Indira Jaisinu, 
Mr V.M. Tarkunde and Mr Ram Jethmalani cover a wide range but 
the mam thrust of the petitioners’ case is that evicting a pavement 
dweller or slum dweller from his habitat amounts to depriving him 
of his right to livelihood, which is comprehended in the right 
guaranteed by Article 21 of the Constitution that no person shall be 
deprived of his life except according to procedure established by law. 
The question of the guarantee of personal liberty contained in Article 21 
docs not arise and was not raised before us. Counsel for the petitioners 
contended that the Court must determine in these petitions Uu content 
of the right to life, the function of property in a welfare state the 
dimension and true meaning of the constitutional mandate that property 
must subserve common good, the sweep of the right to reside and 
settle in any pari of the territory of India which is guaranteed by 
Article 19(1 )(<0, and the right to carry on any occupation, trade 
or business which is guaranteed by Article 19(1 )(g), the competing 
claims of pavement, dwellers on the one hand and of the pedestrians 
on the other and, the large question nf ensuring equality before the 
law. It is contended that it is the responsibility of the courts to reduce 
inequalities ^nd social imbalances by striking down statutes which 
perpetuate them. One of (he grievances of the petitioners against 
the Bombay Municipal Corporation Act, 1888 is that it is a century 
old antiquated piece of legislation passed in an era when pavement 
dwellers and shun dwellers did not exist and the consciousness of the 
modern notion of a welfare state was not present to the mind of the 
colonial legislature. According to the petitioners, connected with these 
issues and yet independent of them, is the question of the role of the 
Court in setting the tone of values in a democratic society, 

21. The argument which bears on the provisions of Article 21 is 
elaborated by saying that the eviction of pavement and slum dwellers 
will lead, in a vicious circle, to the deprivation of their employment, 
their livelihood and, therefore, to the right to life. Our attention is 
drawn in this behalf to an extract from the judgment of Douglas J. 
in Baksey v. Board of Regents', in which the learned Judge said : 

The right to work, I had assumed was the most precious liberty 
t at m<in possesses. Man has indeed, as much right to 
work as he has to live, to be free and to own property. To 
work means to eat. It also means to live. 

The right to live and the right to work are integrated and inter¬ 
dependant and, therefore, if a person is deprived of his job as a result 
of his eviction from a slum or a pavement, his very right to life is 
put in jeopardy. It is urged that the economic compulsions under 

1. 347 US 442, 472: 98 L Ed 829 (1954). 
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which these persons are forced to live in slums or on pavements impart 
to their occupation the character of a fundamental right. 

22. It is further urged by the petitioners that it is constitutionally 
impermissible to characterise the pavement dwellers as "trespassers" 
because, their occupation of pavements arises from economic com¬ 
pulsions. The State is under an obligation to provide to the citizens 
the necessities of life and, in appropriate cases, the courts have the 
power to issue orders directing the State, by affirmative action, to promote 
and protect the right to life. The instant situation is one of crisis, 
which compels the use of public property for the purpose of survival 
and sustenance. Social commitment is the quintessence of our Constitu¬ 
tion which defines the conditions under which liberty has to be enjoyed 
and justice has to be administered. Therefore, directive principles, 
which are fundamental in the governance of the country, must serve 
as a beacon light to the interpretation of the constitutional provisions. 
Viewed in this context, it is urged, the impugned action of the State 
Government and the Bombay Municipal Corporation is violative of 
the provisions contained in Articles 19(1) (e), 19(1)(g) and 21 of 
the Constitution. The paucity of financial resources of the State is 
no excuse for defeating the fundamental rights of the citizens. 

23. In support of this argument, reliance is placed by the petitioners 
on what is described as the ‘factual context'. A publication dated 
January 1982 of the Planning Commission, Government of India, 
namely. The Report of the Expert Group oj Programmes for the 
Alleviation of Poverty, is relied on as showing the high incidence of 
poverty in India. That Report shows that in 1977-78, 48% of the 
population lived below the poverty line, which means that out of a 
population of 303 million who lived below the poverty line, 252 million 
belonged to the rural areas. In 1979-80 another 8 million people 
from the rural areas were found to live below the poverty line. A 
Government of Maharashtra Publication Budget and the New 20-Point 
Socio-Economic Programme estimates that there are about 45 lac 
families in rural areas of Maharashtra who live below the poverty line. 
Another 40% was in the periphery of that area. One of the major 
causes of the persistent rural poverty of landless labourers, marginal 
farmers, shepherds, physically handicapped persons and others is the 
extremely narrow base of production available to the majority of the 
rural population. The average agricultural holding of a farmer is 
0.4 hectares, which is hardly adequate to enable him to make both 
ends meet. Landless labourers have no resource base at all and thev 
constitute the hard core of poverty. Due to economic pressures and 
lack of employment opportunities, the rural population is forced lo 
migrate to urban areas in search of employment. The Economic 
Survey of Maharashtra published by the State Government shows that 
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the bulk of public investment was made in the cities of Bombay 
une and Thane, which created employment opportunities attracting 
the starving rural population to those cities. The slum census conducted 
by the Government of Maharashtra in 1976 shows that 79% of the 
slum dwellers belonged to the low income group with a monthly income 
below Rs 600. The study conducted by P. Ramachandran of the 
lata Institute of Social Sciences shows that in 1972, 91% of the 
pavement dwellers had a monthly income of less than Rs 200' The 
cost of obtaining any kind of shelter in Bombay is beyond the means 
of a pavement dweller. The principal public housing sectors in 
Maharashtra, namely, The Maharashtra Housing and Area Develop¬ 
ment Agency (MHADA) and the City and Industrial Development 
C y°^T of Maharashtra Ltd. (CIDCO) have been able to construct 

°r<n 3 nnn ^ 1000 UOlJs res P ec t>vely as against the annual need 
of 60,000 units. In any event, the cost of housing provided even 
by these public sector agencies is beyond the means of the slum and 

P A aV ^^ d " eJ,erS - Under the Ulban Land (Celling and Regulation) 
Act, 1975, private land owners and holders are given facility to provide 
housing to the economically weaker sections of the society at a stipulated 
pnee of Rs 90 per sq. ft., which also is beyond the means of the slum 
and pavement dwellers. The reigning market price of houses in Bombay 
vanes from Rs 150 per sq. ft. outside Bombay to Rs 2000 per so ft 
in the centre of the city. 4 

24. The petitioners dispute the contention of the respondents 
regarding the non-availability of vacant land for allotment to houseless 
persons. According to them, about 20,000 hectares of unencumbered 
and is lying vacant in Bombay. The Urban Land (Ceiling and Regula¬ 
tion) Act, 1975 has failed to achieve its object as is evident from the 
fact that in Bombay, 5% of the land-holders own 55% of the land. 
Even though 2952.83 hectares of urban land is available for being 
acquired by the State Government as being in excess of the permissible 
ceiling area, only 41.51% of this excess land was, so far, acquired 
Thus, the reason why there are homeless people in Bombay is not 
that there is no land on which homes can be built for them 
but, that the planning policy of the State Government permits high 
density areas to develop with vast tracts of land lying vacant. The 
pavement dwellers and the slum dwellers who constitute 50% of the 
population of Bombay, occupy only 25% of the city’s residential land 
It is in these circumstances that out of sheer necessity for a bare 
existence, the petitioners are driven to occupy the pavements and slums 
lhey live in Bombay because they are employed in Bombay and they 
live on pavements because there is no other place where they can 
live. This is the factual context in which the petitioners claim the 
nght under Articles 19(l)(e) and (g ) and Article 21 of the Constitution 
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25 . The petitioners challenge the vires of Section 314 read with 
Sections 312 and 313 of the Bombay Municipal Corporation Act, 
which empowers the Municipal Commissioner to remove, without notice, 
any object or structure or fixture which is set up in or upon any 
street. It is contended that, in the first place, Section 314 does not 
authorise the demolition of a dwelling even on a pavement and secondlv, 
that a provision which allows the demolition of a dwelling without 
notice is not just, fair or reasonable. Such a provision vests arbitrary 
and unguided power in the Commissioner. It also offends against 
the guarantee of equality because, it makes an unjustified discrimina¬ 
tion between pavement dwellers on the one hand and pedestrians on 
the other. If the pedestrians are entitled to use the pavements for 
passing and repassing, so are the pavement dwellers entitled to use 
pavements for dwelling upon them. So the argument goes. Apart 
from this, it is urged, the restrictions which are sought to be imposed 
by the respondents on the use of pavements by pavement dwellers are 
not reasonable. A State which has failed in its constitutional obliga¬ 
tion to usher in a socialistic society has no right to evict slum and 
pavement dwellers who constitute half of the city’s population. There¬ 
fore, Sections 312, 313 and 314 of the B.M.C. Act must either be read 
down or struck down. 

26. According to the learned Attorney-General and Mr K.K. 
Singhvi and Mr Shankaranarayanan who appear for the respondents, no 
one has a fundamental right, whatever be the compulsion, to squat on or 
construct a dwelling on a pavement, public road or any other place 
to which the public has a right of access. The right conferred by 
Article 19(1)(e) of the Constitution to reside and settle in any part 
of India cannot be read to confer a licence to encroach and trespass 
upon public property. Section 3(iv) and (.v) of the B.M.C. 
Act define “Street” and “Public Street” to include a highway, a footway 
or a passage on which the public has the right of passage or access. 
Under Section 289(1) of the Act, all pavements and public streets 
vest in the Corporation and are under the control of the Commissioner. 
Insofar as Article 21 is concerned, no deprivation of life, either directly 
or indirectly, is involved in the eviction of the slum and pavement 
dwellers from public places. The Municipal Corporation is under 
an obligation under Section 314 of the B.M.C. Act to remove obstructions 
on pavements, public streets and other public places. The Corpora¬ 
tion does not even possess the power to permit any person to occupy 
a pavement or a public place on a pennanent or quasi-permanent basis. 
The petitioners have not only violated the provisions of the B.M.C. 
Act, but they have contravened Sections 111 and 115 of the Bombay 
Poiice Act also. These sections prevent a person from obstructing 
any other person in the latter’s use of a street or public place or from 
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committing a nuisance. Section 117 of the Police Act prescribes 
punishment for the violation of these sections. 

27. We will first deal with the preliminary objection raised by 
Mr K.K. Singiivi, who appears on behalf of the Bombay Municipal 
Corporation, that the petitioners are estopped from contending that their 
huts cannot be demolished by reason of the fundamental rights claimed 
by them. It appears that a writ petition, No. 986 of 1981, was filed 
on the Original Side of the Bombay High Court by and on behalf of 
the pavement dwellers claiming reliefs similar to those claimed in 
the instant batch of writ petitions. A learned Single Judge granted 
an ad-interim injunction restraining the respondents from demolishing 
the huts and from evicting the pavement dwellers. When the petition 
came up for hearing on July 27, 1981, counsel for the petitioners made 
a statement in answer to a query from the court, that no fundamental 
right could be claimed to put up dwellings on footpaths or public roads. 
Upon this statement, respondents agreed not to demolish until October 15, 
1981, huts which were constructed on the pavements or public roads 
prior to July 23, 1981. On August 4, 1981, a written undertaking 
was given by the petitioners agreeing, inter alia, to vacate the huts on 
or before October 15, 1981 and not to obstruct the public authorities 
from demolishing them. Counsel appearing for the State of Maharashtra 
responded to the petitioners’ undertaking by giving an undertaking on 
behalf of the State Government that, until October 15, 1981, no 
pavement dweller will be removed out of the city against his wish. 
On the basis of these undertakings, the learned Judge disposed of the 
writ petition without passing any further orders. The .contention of 
the Bombay Municipal Corporation is that since the pavement dwellers 
had conceded in the High Court that they did not claim any fundamental 
right to put up huts on pavements or public roads and since they had 
given an undertaking to the High Court that they will not obstruct 
the demolition of the huts after October 15, 1981, they are estopped 
from contending in this Court that the huts constructed by them on 
the pavements cannot be demolished because of their right to livelihood, 
which is comprehended within the fundamental right to life guaranteed 
by Article 21 of the Constitution. 

28. Il is not possible to accept the contention that the petitioners 
arc estopped from setting up their fundamental rights as a defence to 
the demolition of the huts pul up by them on pavements or parts of 
public roads. There can be no estoppel against the Constitution, 
The Constitution is not only the paramount law of the land but, it is 
the source and sustenance of all laws. Its provisions are conceived 
in public interest and are intended to serve a public purpose, The 
doctrine of estoppel is based on the principle that consistency in word 
and action imparts certainly and honesty to human affairs. If a person 
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makes a representation to another, on the faith of which the latter 
acts to his prejudice, the former cannot resile from the representation 
made by h>m. He must make it good. This principle can have no 
application to representations made regarding the assertion or enforce¬ 
ment of fundamental rights. For example, the concession made by 
a person that he dees not possess and would not exercise his right to 
free speech and expression or the right to move freely throughout the 
territory of India cannot deprive him of those constitutional rights 
any more than a concession that a person has no right of personal 
liberty can justify his detention contrary to the terms of Article 22 
of the Constitution. Fundamental rights are undoubtedly conferred 
by the Constitution upon individuals which have to be asserted and 
enforced by them, if those rights ar e violated. But, the high purpose 
which the Constitution seeks to achieve by conferment of fundamental 
nghfc is not only to benefit individuals but to secure the larger interests 
of the community. The Preamble of the Constitution says that India 
“ a democratic Republic. It is in order to fulfil the promise of 
the Preamble that fundamental rights are conferred by the Constitution 
some on citizens like those guaranteed by Articles 15, 16, 19, 21 
and 29 and, some on citizens and non-citizens alike, like those 
guaranteed by Articles 14, 21, 22 and 25 of the Constitution. No 
individual can barter away the freedoms conferred upon him by the 
Constitution. A concession made by him in a proceeding, whether 
under a mistake of law or otherwise, that h e does not possess or 
will not enforce any particular fundamental right, cannot create an 
estoppel against him in that or any subsequent proceeding Such a 
concession, if enforced, would defeat the purpose of the Constitution 
Were the argument of estoppel valid, an all-powerful State could easiiv 
tempt an individual to forego his precious personal freedoms on promise 
of transitory, immediate benefits. Therefore, notwithstanding the fact 
that the petitioners had conceded in the Bombay High Court that they 
have no lundamenlal right to construct hutments on pavements and 
mat they will not object to their demolition after October 15 1981 
they are entitled to assert that any such action on the part of public 
authorities will be in violation of their fundamental rights How far 
the argument regarding the existence and scope of the right claimed 
by the petitioners is well-founded is another matter. But, the argument 
has to be examined despite the concession. 

■ 29 ' J hC J? lea ° f ^PP* 1 is closely connected with the plea of 
waiver, the object of both being to ensure bona Ddes in day-to-day 
transactions. In Basheshar Nath v. CIT\ a Constitution Bench of 
this Court considered the question whether the fundamental rights 
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conferred by the Constitution can be waived. Two members of the 
i Bench (Das, C.J. and Kapoor, J.) held that there can be no waiver 

of the fundamental right founded on Article 14 of the Constitution. 
Two others (N.H. Bhagwati and Subba Rao, JJ.) held that not only 
could there be no waiver of the right conferred by Article 14, but 
i there could be no waiver of any other fundamental right guaranteed 

by Part III of the Constitution. The Constitution makes no distinction, 
according «o the learned Judges, between fundamental rights enacted 
for the benefit of an individual and those enacted in public interest 
.! or on grounds of public policy. 

30. We must, therefore, reject the preliminary objection and 
proceed to consider the validity of the petitioners’ contentions on merits. 

■ j 31. The scope of the jurisdiction of this Court to deal with writ 

petitions under Article 32 of the Constitution was examined by a 
Special Bench of this Court in Ujjam Bai V. State of U.P.® That 
decision would show that, in three classes of cases, the question of 
enforcement of the fundamental rights would arise, namely, (1) where 
action is taken under a statute which is ultra vires the Constitution ; 
(21 where the statute is intra vires but the action taken is without 
jurisdiction ; and (3) an authority under an obligation to act judicially 
passes an order in violation of the principles 'of natural justice. 
These categories are, of course, not exhaustive. In Naresh Shridhar 
Mirajkcr v. State of Maharashtra * a Special Bench of ninp. learned 
Judges of this Court held that, where the action taken against a citizen 
is procedurally ultra vires, the aggrieved party can move this Court 
under Article 32. The contention of the petitioners is that the pro¬ 
cedure prescribed by Section 314 of the B.M.C. Act being arbitrary 
and unfair, it is not “procedure established by law” within the meaning 
of Article 21 and, therefore, they cannot be deprived of their fundamental 
right to life by resorting to that procedure. The petitions are clearly 
| maintainable under Article 32 of the Constitution. 

■ 32. As we have stated while summing up the petitioners’ case, 

j the main plank of their argument is that the right to life which is 

guaranteed by Article 21 includes the right to livelihood and since, 
they will be deprived of their livelihood if they are evicted from their 
slum and pavement dwellings, their eviction is tantamount to depriva¬ 
tion of their life and is hence unconstitutional. For purposes 
of argument, we will assume the factual correctness of the premise 
that if the petitioners are evicted from their dwellings, they will be 
deprived of their livelihood. Upon that assumption, the question which 


3. (1963) 1 SCR 778 : AIR 1962 SC 1621 

4. (1966) 3 SCR 744, 770: AIR 1967 SC 1 
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we have to consider is whether the right to life includes the right to 
livelihood. We see only one answer to that question, namely, that 
it does. The sweep of the right to life conferred by Article 21 is 
wide and far reaching. It does not mean merely that life cannot 
be extinguished or taken away as, for example, by the imposition and 
execution of the death sentence, except according to procedure established 
by law. That is but one aspect of the right to life. An equally 
important facet of that right is the right to livelihood because, no 
person can live without the means of living, that is, the means of 
livelihood. If the right to livelihood is not treated as a part of the 
constitutional right to life, the easiest way of depriving a person of his 
right to life would be to deprive him of his means of livelihood to 
the point of abrogation. Such deprivation would not only denude 
the Me of its effective content and meaningfulness but it would make 
life impossible to live. And yet, such deprivation would not have 
to be in accordance with the procedure established by law, if the 
right to livelihood is not regarded as a t of the right to life ’ That 
which alone makes it possible to live, leave aside what makes life 
livable, must be deemed to be an integral component of the right 
to life. Deprive a person of his right to livelihood and you shall 
have deprived him of his life. Indeed,-., that explains the massive 
migration of the rural population to big cities. They migrate because 
they have no means of livelihood in the villages. The motive force 
which propels their desertion of their hearths and homes in the village 
is the struggle for survival, that is, the struggle for life. So unimpeach¬ 
able is the evidence of the nexus between life and the means of livelihood 
They have to eat to live : Only a handful can aSord the luxury of 
living to eat. That they can do, namely, eat, only if they have the 
means of livelihood. That is the context in which it was said by 
Douglas, J. in Baksey 1 that the right to work is the most precious 
liberty that man possesses. It is the most precious liberty because 
it sustains and enables a man to live and the right to life is a precious 
freedom. “Life", as observed by Field, J. in Munn v. Illinois 5 6 , means 
something more than mere animai existence and the inhibition'against 
the deprivation of life extends to all those limits and faculties by 
which life is enjoyed. This observation was quoted with approval by 
this Court in Kharak Singh v. Stale of U.P.* 

33. Article 39(a) of the Constitution, which is a Directive Principle 
of State Policy, provides that the State shall, in particular direct its 
policy towards securing that the citizens, men and women equallv 
have the right to an adequate means of livelihood. Article 4], which 

5. (1877) 94 US 113 

6. (1964) I SCR 332: AIR 1963 SC 1295: (1963) 2 Cri U 329 
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wilwn'^h D | irec . live . Princi P le - provides, inter alia, that the State shall, 
P n n • ? ltS economic capacity and development, make 

S S ! CUr,ng ^ right t0 work in cases of unemploy¬ 

ment and of undeserved want. Article 37 provides that the Directive 

Principles though not enforceable by any court, are nevertheless 
” a ‘; n ! h ; governance of the country. The principles contained 
n H 3 ^ (a) ,. and 4J must be yarded as equally fundamental 

of and m ! er Pretation of the meaning and content 

of fundamental rights. If there js an obligation upon the State to 

iTwnrJ° he C ST S u n adequale means of livelihood and the right 
to work, it would be sheer pedantry to exclude the right to livelihood 

from the content of the nght to life. The State may not, by affirmative 
action, be compellable to provide adequate means of livelihood or work 
o the citizens. But, any person, who is deprived of his right to 
hvehiiood except according to just and fair procedure established by 
law can challenge the deprivation as offending the right to life conferred 
by Article 21. 


34. Learned counsel for the respondents placed strong reliance 
on a decs,on of this Court in In Re Sant Ram' in support of their 
contention that the right to life guaranteed by Article 21 
does not include the nght to livelihood. Rule 24 of the Supreme 
Court Rules empowers the Registrar to publish lists of persons who 
are proved to be habitually acting as touts. The Registrar issued a 
notice to the appellant and one other person to show cause why their 
names should not be included in the list of touts. That notice was 
challenged by the appellant on the ground, inter alia, that it contravenes 
Article 21 of the Constitution since, by the inclusion of his name in 

■ C i ’ t0UtS ' he was de P rived °* his right to livelihood, which is 
included m the nght to life. It was held by a Constitution Bench 
o this Court that the language of Article 21 cannot be pressed in aid 
o the argument that the word ‘life' in Article 21 includes ‘livelihood’ 
also. This decision is distinguishable because, under the Constitution, 
no person can claim the right to livelihood by the pursuit of an 
opprobrious occupation or a nefarious trade or business, like tourism 
gambling or living on the gains of prostitution.* The petitioners before 
us do noi claim the right to dwell on pavements or in slums for 
the purpose of pureuing any activity which is illegal, immoral or 
contrary to public interest. Many of them pursue occupations which 
are humble but honourable. 


7. (I960) 3 SCR 499: AIR I960 SC 932: (1961) I SCJ 98 
‘“V,. * •SJ” “ r * um ' nt was « 5ed to deny gambling the status of trade under 
1957 SC 699 8 “ ^ ° f B ° mbay V ' R ' M D C - ^57 SCR 874 : AIR 
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35. Turning to the factual situation, how far is it true to say that 
if the petitioners are evicted from their slum and pavement dwellings, 
they will be deprived of their means of livelihood ? It is impossible, 
in the very nature of things, to gather reliable data od this subject 
in regard to each individual petitioner and, none has been furnished 
to us in that form. That the eviction of a person from a pavement 
or slum will inevitably lead to the deprivation of his means of liveli¬ 
hood, is a proposition which docs not have to be established in each 
individual case. That is an inference which can be drawn from 
acceptable data. Issues of general public importance, which affect 
the lives of large sections of the society, defy a just determination if 
their consideration is limited to the evidence pertaining to specific 
individuals. In the resolution of such issues, there are no symbolic 
samples which can effectively project a true picture of the grim realities 
of life. The writ petitions before us undoubtedly involve a question 
relating to dwelling houses but, they cannot be equated with a suit 
for the possession of a house by one private person against another. 
In a case of the latter kind, evidence has to be led to establish the 
cause of action and justify the claim. In a matter like the one before 
us, in which the future of half of the city’s population is at stake, 
the Court must consult authentic empirical data compiled by agencies, 
official and non-official. It is by that process that the core of the 
problem can be reached and a satisfactory solution found. It would 
be unrealistic on our part to reject the petitions on the ground that 
the petitioners have not adduced evidence to show that they will be 
rendered jobless if they are evicted from the slums and pavements. 
Common sense, which is a cluster of life’s experiences, is often mo r e 
dependable than the rival facts presented by warring litigants. - 

36. It is clear from the various expert studies to which we have 
referred while setting out the substance of the pleadings that, one of 
the main reasons of the emergence and growth of squatter-settlements 
in big metropolitan cities like Bopibay, is the availability of job 
opportunities which are lacking in the rural sector. The undisputed 
fact that even after eviction, the squatters return to the cities affords 
proof of that position. The Planning Commission’s publication, The 
Report of the Expert Group of Programmes (or the Alleviation cl 
Poverty (1982) shows that half of the population in India lives below 
the poverty line, a large part of which lives in villages. A publica¬ 
tion of the Government of Maharashtra, Budget and the New 20-Point 
Socio-Economic Programme shows that about 45 lacs of families in 
rural areas live below the poverty line and that, the average agri¬ 
cultural holding of a fanner, which is 0.4 hectares, is hardly enough 
to sustain him and his comparatively large family. The landless 
labourers, who constitute the bulk of the village population, arc deeply 
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imbed ded in Che mire of poverty. It j s due to these economic pressures 
that the rural population is forced to migrate to urban areas in search 
of employment. The affluent and the not-so-a/fluenf are alike in search 
of domestic servants. Industrial and Business Houses pay a fair wage 
to the skilled workman that a villager becomes in course of time. 
Having found a job, even if it means washing the pots and pans, the 
migrant slicks to the big city. If driven out. he returns in quest of 
another job. The cost of public sector housing is beyond his modest 
means and the less we refer to the deals of private builders the better 
or all, excluding none. Added to these factors is the stark reality of 
growing insecurity in villages on account of the tyranny of parochialism 
and casteism. The announcement made by the Maharashtra Chief 
Minister regarding the deportation of willing pavement dwellers affords 
some indication that they are migrants from the interior areas, within 
and outside Maharashtra. It is estimated that about 200 to 300 
people enter Bombay every day in search of employment. These facts 
constitute empirical evidence to justify the conclusion that persons in 
the position of petitioners live in slums and on pavements because 
they have small jobs to nurse in the" city and there is nowhere else 
to live. Evidently, they choose a pavement or a slum in the vicinity 
of their place of work, the time otherwise taken in commuting and 
its cost being forbidding for their slender means. To lose the pavement 
or the slum is to lose the job. The conclusion, therefore, in terms of 
the constitutional phraseology is that the eviction of the petitioners 
will lead to deprivation of their livelihood and consequently to the 
deprivation of life. 

37. Two conclusions emerge from this discussion : one, that the 
right to life which is conferred by Article 21 includes the right to 
livelihood and two. Ihat it is established that if the petitioners are evicted 
from their dwellings, they will be deprived of their livelihood. But 
the Constitution does not put an absolute embargo on the deprivation 
of life or personal liberty. By Article 21, such deprivation has to 
be according to procedure established by law. In the instant case, 
the law which allows the deprivation of the right conferred by Article 21 
is the Bombay Municipal Corporation Act, 1888, the relevant pro¬ 
visions of which are contained in Sections 312(1), 313<1) (o) and 314. 
These sections which occur in Chapter XI entitled ‘Regulation of 
Streets' read thus: 

Section 312. Prohibition of structures or fixtures which 
cause obstruction in streets.—{ 1) No person shall, except with 
the permission of the Commissioner under Section 310 or 317, 
erect or set up any wall, fence, rail, post, step, booth or other 
structure or fixture in or upon any street or upon or over any 
open channel, drain, well or tank in any street so as to form 
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au obstruction to, or an encroachment upon, or a projection over, 
or to occupy, any portion or such street, channel, drain, well or 
tank. 

Section 313. Prohibition of deposit, etc,, oj things in 
streets. — (1) No person shall, except with the written permission 
of the Commissioner,— 

(a) place or deposit upon any street or upon any open 
channel, drain or well in any streets (or in any public 
place) any stall, chair, bench, box, ladder, bale or 
other thing so as to form an obstruction thereto or 
encroachment thereon. 

Section 314. Power to remove without notice anything 
erected, deposited or hawked in contravention of Section 312, 
313 or 313-A.—The Commissioner may, without notice, cause 
to be removed — 

(a) any wall, fence, rail, post, step, booth or other structure 
or fixture which shall be erected or set up in or upon 
any street, or upon or over any open channel, drain, 
well or tank contrary to the provisions of sub-section (J) 
of Section 312, after the same comes into force in 
the city or in the suburbs, after the date of the coming 
into force of the Bombay Municipal (Extension of 
Limits) Act, 1950 or in the extended suburbs after 
the date of the coming into force of the Bombay 
Municipal Further Extension of Limits and Schedule BBA 
(Amendment) Act, 1956 ; 

( b ) any stall, chair, bench, box, ladder, bale, board or shelf, 
or any other thing whatever placed, deposited, projected, 
attached, or suspended in, upon, from or to any place 
in contravention of sub-section (1) of Section 313 ; 

(c) any article whatsoever hawked or exposed for sale in 
any public place or in any public street in contravention 
of the provisions of Section 313-A and any vehicle, 
package, box, board, shelf or any other thing in or 
on which such article is placed or kept for the purpose 
of sale. 

By Section 3 (h'), “street” includes a causeway, footway, passage etc., 
over which the public have a right of passage or access. 

38. These provisions, which arc clear and specific, empower the 
Municipal Commissioner to cause to be removed encroachments on 
footpaths or pavements over which the public have a right of passage 
or access. It is undeniable that, in these cases, wherever constructions 
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have been put up on the pavements, the public have a right of passage 
or access over those pavements. The argument of the petitioners is 
that the procedure prescribed by Section 314 for the removal of 
encroachments from pavements is arbitrary and unreasonable since, 
not only does it not provide for the giving of a notice before the removal 
of an encroachment but, it provides expressly that the Municipal Com¬ 
missioner may cause the encroachment to be removed “without notice”. 

39. It is far too well-settled to admit of any argument that the 
procedure prescribed by law for the deprivation of the right conferred 
by Article 21 must be fair, just and reasonable. [See E.P. Royappa v. 
Shite of J.N fi ; Marietta Gandhi v. Union of India 0 ; M.H. Hoscot v. 
Stale ol Maharashtra' 0 ; Sunil Batra (H V- Delhi Administration 
Sita Ram v. Stale of U.P ,' 3 ; Hussainara Khatoon ( IV ) V. Home 
Secretary, State ol Bihar 18 : Hussainara Khatoon (/) v. Home Secretary, 
State of Bihar' 1 ' ; Sunil Batra (//) v. Delhi Administration 15 ; Jollv 
George Varghese v. Bank of Cochin 18 ; Kasturi Lai Lakshmi Reddy v. 
State of J & K IT and Francis Coralie Mullin V. Administrator, Union 
Territory ol Delhi 1 *.] 

40. Just as a mala fide act has no existence in the eye of law, 
even so, unreasonableness vitiates law and procedure alike. It is 
therefore essential that the procedure prescribed by law for depriving 
a person of his fundamental right, in this case the right to life, must 
conform to the norms of justice and fairplay. Procedure, which is 
unjust or unfair in the circumstances of a case, attracts the vice of 
unreasonableness, thereby vitiating the law which prescribes that pro¬ 
cedure and consequently, the action taken under it. Any action taken 
by a public authority which is invested with statutory powers has, there¬ 
fore, (o be tested by the application of two standards : The action 
must be within the scope of the authority conferred by law and secondlv, 
it must be reasonable. If any action, within the scope of the authority 
conferred by law, is found to be unreasonable, it must mean that the 
procedure established by law under which that action is taken is itself 
unreasonable. The substance of the law cannot be divorced from 

8 . (1974) 2 SCR 348 : (1974) 4 SCC 3 : 1974 SCC (L&S) 165 

9. (1978) 2 SCR 621 : (1978) 1 SCC 248 

10. (1979) I SCR 192: (1978) 3 SCC 544: 1978 SCC (Cri) 468 

11. (1979) 1 SCR 392: (1978) 4 SCC 494 ; 1979 SCC (Cri) 155 

12 . (1979) 2 SCR 1085: (1979) 2 SCC 656: 1979 SCC (Cri) 576 

13. (1979) 3 SCR 532, 537: (1980) 1 SCC 98. 103: 1980 SCC (Cri) 40 

14. (1980) 1 SCC 81 : 1980 SCC (Cri) 23 

15. (1980) 2 SCR 557: (1980) 3 SCC 488: 1980 SCC (Cri) 777 

16. (1980) 2 SCR 913, 921-922: (1980) 2 SCC 360, 367: AIR 1980 SC 470 

17. (1980) 3 SCR 1338, 1356: (1980) 4 SCC 1 

18. (1981) 2 SCR 516, 523-524 : (1981) 1 SCC 608, 614 : 1981 SCC (Cri) 212 
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Ihe procedure which it prescribes for, how reasonable the law is, depends 
upon how fair is the procedure prescribed by it. Sir Raymond 
Eversbed 10 says that, “from the point of view of the ordinary citizen, 
it is the procedure that will most strongly weigh with him. He will 
tend to form his judgment of the excellence or otherwise of the legal 
system from his personal knowledge and experience in seeing the legal 
machine at work”. Therefore, “He that takes the procedural sword 
shall perish with the sword 1 ’ 20 . 

41. Justice K.K. Mathew points out in his article on ‘ The Welfare 
State, Rule of Law and Natural Justice', which is to be found in his 
book Democracy, Equality and Freedom t, that there is “substantial 
agreement in juristic thought that the great purpose of the rule of 
law notion is the protection of the individual against arbitrary exercise 
of power wherever it is found”. Adopting that formulation, 
Bhagwati, J. speaking for the Court, observed in Ramana Dayaram 
Shetty v. International Airport Authority of India’ 1 ', that it is (SCC 
p. 504, para 10) “unthinkable that in a democracy governed by the 
rule of law, the executive Government or any of its officers should 
possess arbitrary power over the interests of the individual. Every 
action of the executive Government must be informed with reason and 
should be Tree from arbitrariness. That is the very essence of the rule 
of law and its bare minimal requirement”. 

42. Having given our anxious and solicitous consideration to this 
question, we are of the opinion that the procedure prescribed by 
Section 314 of the Bombay Municipal Corporation Act For removal of 
encroachments on the footpaths or pavements over which the public 
has the right of passage or access, cannot be regarded as unreasonable, 
unfair or unjust. There is no static measure of reasonableness which 
can be applied iu all situations alike. Indeed, the question “Is this 
procedure reasonable ?” implies and postulates the inquiry as to whether 
the procedure prescribed is reasonable in the circumstances oi the case' 
In Francis Coralie Mullin'*, Bhagwati, J., said at p. 524 : (SCC 
p. 615, para 4) 

• - - it is for the Court to decide in the exercise of its constitu¬ 
tional power of judicial review whether the deprivation of life or 
personal liberty in a given case is by procedure, which is reasonable, 
fair and just or it is otherwise. (emphasis supplied) 

19. ‘The Influence of Remedies on Rights’ (Current Legal Problems 1953. 
Volume 6) 

20. Per Frankfurter. J. in Viteralli v. Scion. 3 L Ed 2d 10(2 
tEastcrn Book Co., Lucknow (1978) p. 28 

21. (1979) 3 SCR 1014. 1032; (1979) 3 SCC 489. 504 
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43. In llie first place, footpaths or pavements are public properties 
which are intended to serve the convenience of the general public. 
They are not laid for private use and indeed, their use for a private 
purpose frustrates the very object for which they are carved out from 
portions of public streets. The main reason for laying out pavements 
is to ensure that the pedestrians are able to go about their daily 
affairs with a reasonable measure of safety and security. That facility, 
which has matured into a right of the pedestrians, cannot be set at 
naught by allowing encroachments to be made on the pavements. 
There is no substance in the argument advanced on behalf of the 
petitioners that ihe claim of the pavement dwellers to put up construc¬ 
tions on pavements and that of the pedestrians to make use of the 
pavements for passing and repassing, are competing claims and that, 
the former should be preferred to the latter. No one has the right 
to make use of a public property for a private purpose without the 
requisite authorisation and, therefore, it is erroneous to contend that 
the pavement dwellers have the right to encroach upon pavements by 
constructing dwellings thereon. Public streets, of which pavement' 
form a part, are primarily dedicated for the purpose of passage and, 
even the pedestrians have but the limited right of using pavements 
for Ihe purpose of passing and repassing. So long as a person docs 
not transgress the limited purpose for which pavements are made, 
his use thereof is legitimate and lawful. But, if a person puts any 
public property to'a use for which it is not intended and is not authorised 
so to use it, he becomes a trespasser. The common example which is 
cited in some of the English cases (sec, for example, Hickman v. 
Moisey 11 ) is that if a person, while using a highway for passage, sits 
down for a time to rest himself by the side of the road, he does not 
commit a trespass. But, if a person puts up a dwelling on the pavement, 
whatever may be the economic compulsions behind such an act, his 
user of the pavement would become unauthorised. As slated in 
Hickman-- it is not easy to draw an exact line between the legitimate 
user of a highway as a highway and the user which goes beyond the 
right conferred upon the public by its dedication. But, as in many 
other cases, it is not difficult to put cases well on one side of the line. 
Putting up a dwelling on the pavement is a case which is dearly on 
one side of the line showing that it is an act of trespass. Section 61 
of the Bombay Municipal Corporation Act lays down the obligatory 
duties of the Corporation, under clause (<7) of which, it is its duty 
to take measures for abatement of all nuisances. The existence of 
dwellings on the pavements is unquestionably a source of nuisance 
to the public, at least for the reason that they are denied the use 
of pavements for passing and repassing. They arc compelled, by reason 

22. <1900) i QB 752: 1900 WN 72 (CA) 
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of the occupation of pavements by dwellers, to use highways and public 
streets as passages. The affidavit filed on behalf of the Corporation 
shows that the fall-out of pedestrians in large numbers on highways and 
streets constitutes a grave traffic hazard. Surely, pedestrians deserve 
consideration in the matter of their physical safety, which cannot he 
sacrificed in order to accommodate persons who use public properties 
for a private purpose, unauthorizedly. Under clause (o) of Section 61 
of the B.M.C. Act, the Corporation is under an obligation to remove 
obstructions upon public streets and other public places. The counter¬ 
affidavit of the Corporation shows that the existence of hutments on 
pavements is a serious impediment in repairing the roads, pavements, 
drains and streets. Section 63(ft), which is discretionary, empowers 
the Corporation to take measures to promote public safety, health or 
convenience not specifically provided otherwise. Since it is not possible 
to provide any public conveniences to the pavement dwellers on or 
near the pavements, they answer the nature’s call on the pavements 
or on the streets adjoining them. These facts provide the background 
to the provision for removal of encroachments on pavements and 
footpaths. 

44. The challenge of the petitioners to the validity of the relevant 
provisions of the Bombay Municipal Corporation Act is directed 
principally at the procedure prescribed by Section 314 of that Act, 
which provides by clause (a) that the Commissioner may, without notice, 
take steps for the removal of encroachments in or upon any street, 
channel, drains, etc. By reason of Section 3(w), ‘street’ includes a 
causeway, footway or passage. In order to decide whether the pro¬ 
cedure prescribed by Section 314 is Fair and reasonable, we must first 
determine the true meaning of that section because, the meaning of 
the law determines its legality. If a law is found to direct the doing 
of an act which is forbidden by the Constitution or to compel, in the 
performance of an act, the adoption of a procedure which is imper¬ 
missible under the Constitution, it would have to be struck down. 
Considered in its proper perspective, Section 314 is in the nature of 
an enabling provision and not of a compulsive character. It enables 
the Commissio'ner, in appropriate cases, to dispense with previous 
notice to persons who are likely to be affected by the proposed action. 
It does not require and, cannot be read to mean that, in total ‘disregard 
of the relevant circumstances pertaining to a given situation, the Com¬ 
missioner must cause the removal of an encroachment without issuing 
previous notice. The primary rule of construction is (hajt the language 
of the law must receive its plain and natural meaning. What Section 314 
provides is that the Commissioner may, without notice, cause an 
encroachment to be removed. It does not command that the Com¬ 
missioner shr,M >villinttf notire rauvp an pnrmarhment to he. removed. 
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Putting it differently. Section 314 confers on the Commissioner the 
discretion to cause an encroachment to be removed with or without 
notice. That discretion has to be exercised in a reasonable manner 
so as to comply with the constitutional mandate that- the procedure 
accompanying the performance of a public act must be fair and 
reasonable. We must lean in favour of this interpretation because it 
helps sustain the validity of the law. Reading Section 314 as contain¬ 
ing a command not to issue notice before the removal of an encroach¬ 
ment will make the law invalid. 

45. It must further be presumed that, while vesting in the Com¬ 
missioner the power to act without notice, the Legislature intended that 
the power should be exercised sparingly and in cases of urgency which 
brook no delay. In all other cases, no departure from the audi alteram 
partem rule ( Hear the other side ) could be presumed to have been 
intended. Section 314 is so designed as to exclude the principles of 
natural justice by way of exception and not as a general rule. There 
are situations which demand the exclusion of the rules of natural justice 
by reason of diverse /actors like time, place, the apprehended danger and 
so on. The ordinary rule which regulates all procedure is that persons 
who are likely to be affected by the proposed action must be afforded 
an opportunity of being heard as to why that action should not be 
taken. The hearing may be given individually or collectively, depend¬ 
ing upon the facts of each situation. A departure from this fundamental 
rule of natural justice may be presumed to have been intended by 
the Legislature only in circumstances which warrant it. Such circum¬ 
stances must be shown to exist, when so required, the burden being 
upon those who affirm their existence. 

46. It was urged by Shri K.K. Singhvi on behalf of the Municipal 
Corporation that the Legislature may well have intended that no notice 
need be given in any case whatsoever because, no useful purpose could 
be served by issuing a notice as to why an encroachment on a public 
property should not be removed. We have indicated above that far 
from so intending, the Legislature has left it to the discretion of the 
Commissioner whether or not to give notice, a discretion which has 
lo be exercised reasonably. Counsel attempted to demonstrate the 
practical futility of issuing the show cause notice by pointing out firstly, 
that the only answer which a pavement dweller, for example, can make 
lo such a notice is that he is compelled (o live on the pavement 
because he has no other place to go to and secondly, that it is hardly 
likely that in pursuance of such a notice, pavement dwellers or slum 
dwellers would ask for time to vacate since, on their own showing, 
they are compelled to occupy some pavement or slum or the other 
if they are evicted. It may be true to say that, in the generality of 
cases, persons who have committed encroachments on pavement pr 
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on other public properties may not have an effective answer to give. 
It is a notorious fact of contemporary life in metropolitan cities, that 
no person in his senses would opt to live on a pavement or in a 
slum, if any other choice were available to him. Anyone who cares 
to have even a fleeting glance at the pavement or slum dwellings will 
see that they are the very hell on earth. But, though this is so, 
the contention of the Corporation that no notice need be given because, 
there can be no effective answer to it, betrays a misunderstanding of 
the rule of hearing, which is an important element of the principles 
of natural justice. The decision to dispense with notice cannot be 
founded upon a presumed impregnability of the proposed action. For 
example, in the common run of cases, a person may contend in answer 
to a notice under Section 314 that (i) there was, in fact, no encroach¬ 
ment on any public road, footpath or pavement, or (if) the encroach¬ 
ment was so slight and negligible as to cause no nuisance or inconvenience 
to other members of the public, or (iii) time may be granted 
for removal of the encroachment in view of humane considerations 
arising out of personal, seasonal or other factors. It would not be right 
to assume that the Commissioner would reject these or similar other 
considerations without a careful application of mind. Human com¬ 
passion must soften the rough edges of justice in all situations. The 
eviction of the pavement or slum dweller not only means his removal 
from the house but the destruction of the house itself. And the 
destruction of a dwelling house is the / end of all that one holds dear 
in life. Humbler the dwelling, greater the suffering and more intense 
the sense of loss. 

47. The proposition that notice need not be given of a proposed 
action because, there can possibly be no answer to it, is contrary to 
the well-recognised understanding of the real import of the rule of 
hearing. That proposition overlooks that justice must not only be 
done but must manifestly be seen to be done and confuses one for 
the other. The appearance of injustice is the denial of justice. It is 
the dialogue with the person likely to be affected by the proposed 
action which meets the requirement that justice must also be seen to 
be done. Procedural safeguards have their historical origins in the 
notion that Conditions of personal freedom can be preserved only when 
there is some institutional check on arbitrary action on the part of 
public authorities* 3 . The right to be heard has two facets, intrinsic 
and instrumental. The intrinsic value of that right consists in the 
Opportunity which it gives to individuals or groups, against whom 
decisions taken by public authorities operate, to participate in the pro- 


23. Kadish, ‘Methodology and Criteria in Due Process Adjudication _ A 

Survey and Criticism’, G6 Yale U 319, 340 (19573 
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cesses by which those decisions are made, an opportunity that expresses 
their dignity as persons 24 . 

Whatever its outcome, such a hearing represents a valued 
human interaction in which the affected person experiences at 
least the satisfaction of participating in the decision that vitally 
concerns her, and perhaps the separate satisfaction of receiving 
an explanation of why the decision is being made in a certain 
way. Both the right to be heard from, and the right to be told 
why, are analytically distinct from the right to secure a different 
outcome; these rights to interchange express the, elementary idea 
lhat to be a person, rather than a thing, is at least to be consulted 
about what is done with one. Justice Frankfurter captured part 
ot this sense ot procedural justice when he wrote lhat the "validity 
and moral authority of a conclusion largely depend on the mode 
by which it was reached.... No better instrument has been 
devised for arriving at truth than to give a person in jeopardy of 
serious loss notice of the case against him and opportunity to 
meet it. Nor has a belter way been found for generating the 
feeling, so important to a popular government, that justice has 
been done’ 2 -. At stake here is not just the much-acclaimed 
appearance of justice but, from a perspective that treats process 
as intrinsically significant, the very essence of justice 20 . 

The instrumental facet of the right of hearing consists in the means 
which it affords of assuring that the public rules of conduct, which 
result in benefits and prejudices alike, are in fact accurately and con¬ 
sistently followed. 

It ensures that a challenged action accurately reflects the 
substantive rules applicable to such action; its point is less to 
assure participation than to use participation to assure accuracy 27 . 

48. Any discussion of this topic would be incomplete without 
reference to an important decision of this Court in S.L. Kapoor v. 
Jagmohan In that case, the supersession of the New Delhi Municipal 
Committee was challenged on the ground that it was in violation of 
the principles of natural justice since, no show cause notice was issued 
before the order of supersession was passed. Linked with that question 
was the question whether the failure to observe the principles of natural 
justice matters at all, if such observance would have made no difference. 


24. 

25. 

26. 

27. 

28. 


Goldberg v. Kelly. 397 US 254. 264-65 (1970) (righl of the poor to 
participaie in public processes). 

Joml Anti-facist Refugee Committee v. McCraih, 341 US 123, 171-72 0951) 
See American Constitutional Law' by Laurence H. Tribe Professor of 
Law. Harvard University (1978 Edn„ p. 503) 

Id. 

(1981) 1 SCR 746, 766: (1980) 4 SCC 379, 395 
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tile admitted or indisputable facts speaking for themselves. After 
referring to the decisions in Ridge v. Baldwin M ; John v. Rees 10 ; 
Annamunthodo v. Oilfields Workers' Trade Union 31 ; Margarita 
Fuenles et al v. Toberl L. Shevin * 3 ; Chintapalli Agency Taluk Arrack 
Sales Cooperative Society Ltd. v. Secretary (Food and Agriculture) 
Government of AT*?* and to an interesting discussion of the subject 
in Jacksons Natural Justice (1980 Edn.), the Court, speaking through 
one of us. Chinnappa Reddy, J. said : (SCC p. 395, para 24) 

In our view the principles of natural justice know of no 
exclusionary rule dependent on whether it would have made any 
difference if natural justice had been observed. The non- 
observance of natural justice is itself prejudice to any man and 
proof of prejudice independently of proof of denial of natural 
justice is unnecessary. It ill comes from a person who has denied 
justice that the person who has been denied justice is not prejudiced. 

These observations sum up the true legal position regarding the purport 
and implications of the right of hearing. 

49. The jurisprudence requiring hearing to be given to those who 
have encroached on pavements and other public properties evoked a 
sharp response from the respondents’ counsel. "Hearing to be given 
to trespassers who have encroached on public properties ? To persons 
who commit crime they seemed to ask in wonderment. There is 
no doubt that the petitioners are using pavements and other public 
properties for an unauthorised purpose. But, their intention or object 
in doing so is not to ‘‘commit an offence or intimidate, insult or annoy 
any person'’, which is the gist of the offence of ‘Criminal trespass’ 
under Section 441 of the Penal Code. They manage to find a habitat 
in places which are mostly filthy or marshy, out of sheer helplessness. 
It is not as if they have a free choice to exercise as to whether to commit 
an encroachment and if so, where. The encroachments committed 
by these persons are involuntary acts in the sense that those acts are 
compelled by inevitable circumstances and are not guided by choice. 
Trespass is a tort 34 . But, even the law of Torts requires that though 
a trespasser may be evicted forcibly, the force used must be no greater 
than what is reasonable and appropriate to the occasion and, what is 
even more important, the trespasser should be asked and given a 
reasonable opportunity to depart before force is used to expel him. 

29. (1964) AC 40, 68: (1963) 2 All ER 66. 73 

30. (1970) 1 Ch 345, 402 

31. (1961) 3 All ER 621, 625 <HL) 

32. 32 L Ed 2d 556, 574 

33.. (1978) 1 SCR 563, 567, 569-70: (1977) 4 SCC 337, 341, 343-44 
34. See Ramaswamy Iyer’s 'Law of Torts’ 7th Edn.. by Justice and Mrs S.K 
Dcsai, p. 98, para 41 


J 
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Besides, under the law of Torts, necessity is a plausible defence, which 
enables a person to escape liability on the ground that the acts com¬ 
plained of are necessary to prevent greater damage, inter alia, to himself 
“Here, as elsewhere in the law of Torts, a balance has to be struck 
between competing sets of values....” 35 

50, The charge made by the State Government in its affidavit that 
slum and pavement dwellers exhibit especial criminal tendencies is 
unfounded. According to Dr P.K. Muttagi, Head of the unit’ for 
urban studies of the Tata Institute of Social Sciences, Bombay the 
surveys carried out in 1972, 1977, 1979 and 1981 show that many 
families which have chosen the Bombay footpaths just for survival, 
have been living there for several years and that 53% of the pavement 
dwellers are self-employed as hawkers in vegetables, flowers, ice-cream 
toys, balloons, buttons, needles and so on. Over 38% are in the wage^ 
employed category as casual labourers, construction workers, domestic 
servants and luggage carriers. Only 1.7% of the total number is 
generally unemployed. Dr Muttagi found among the pavement 
dwellers a graduate of Marathwada University and a Muslim poet of 
some standing. “These people have merged with the landscape, 
become part of it, like the chameleon”, though their contact with their 
more fortunate neighbours who live in adjoining high-rise buildings is 
casual. The most important finding of Dr Muttagi is that the pavement 
dwellers are a peaceful lot, “for, they stand to lose their shelter on 
the pavement if they disturb the affluent or indulge in fights with their 
fellow dwellers”. The charge of the State Government, besides being 
contrary to these scientific findings, is bom of prejudice against the 
poor and the destitute. Affluent people living in sky scrapers also 
commit crimes varying from living on the gains of prostitution and 
defrauding the public treasury to smuggling. But, they get away. Tbc 
pavement dwellers, when caught, defend themselves by asking, "Who 
does not commit crimes in this city?” As observed by An and 
Chakravarti, "The separation between existential realities and the 
rhetoric of socialism indulged m by the wieldeis of power in the 
government cannot be more profound” 83 . 

51. Normally, we would have directed the Municipal Commis¬ 
sioner to afford an opportunity to the petitioners to show why the 
encroachments committed by them on pavements or footpaths should 
net be removed. But, the opportunity which was denied by the Com¬ 
missioner was granted by us in an ample measure, both sides having 

35. Sec Salmund and Houston. ‘Law of Torts’, 18lh Edn Ch 21 o 463 

Article 185 — ‘Necessity’ ’ P ' ’ 

36. 'Some aspects of inequality in rural India; A Sociological Perspective’ 
published in ‘Equality and Inequality. Theory and Practice’ edited bv 
Andre Deteillc, 1983 
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mado their contentions elaborately on facts as well as on law. Having 
considered those contentions, we are of the opinion that the Com¬ 
missioner was justified in directing the removal of the encroachments 
committed by the petitioners on pavements, footpaths or accessory 
roads. As observed in S.L. Kapoor**, "., .where on the admitted or 
indisputable facts only one conclusion is possible and under the law 
only one penalty is permissible, the court may not issue its writ to 
compel the observance of natural justice, not because it is not necessary 
to observe natural justice but because courts do not issue futile writs”. 
Indeed, in that case, the Court did not set aside the order of super- 
session in view of the factual position stated by it. But, though we 
do not see any justification for asking the Commissioner to hear the 
petitioners, we propose to pass an order which, we believe, he would 
or should have passed, had he granted a hearing to them and heard 
what .we did. We are of the opinion that the petitioners should not 
be evicted from the pavements, footpaths or accessory roads until one 
month after the conclusion of the current monsoon season, that is 
to say, until October 31, 1985. In the meanwhile, as explained later, 
steps may be taken to offer alternative pitches to the pavement dwellers 
who were or who happened to be censused in 1976. The offer of 
alternative pilches to such pavement dwellers should be made good 
in the spirit in which it was made, though we do not propose to make 
it a condition precedent to the removal of the encroachments committed 
by them. 


52, InsoFar as the Kamraj Nagar Basti is concerned, there are 
over 400 hutments therein. The affidavit of the Municipal Com¬ 
missioner, Shri D.M. Sukhlhankar, shows that the Bastj was constructed 
on an accessory road, leading to the highway. It is also clear from 
that affidavit that the hutments were never regularised and no regis¬ 
tration numbers were assigned to them by the Road Development 
Department. Since the Basti is situated on a part of the road leading 
to the Express Highway, serious traffic hazards arise on account of 
the straying of the Basti children on to the Express Highway on which 
there is heavy vehicular traffic. The same criterion would apply to 
the Kamraj Nagar Basti os would apply to the dwellings constructed 
unauthorisedly on other roads and pavemenls in the city- 

53, The affidavit of Shri Arvind V. Gokak, Administrator of 
the Maharashtra Housing and Areas Development Authority, Bombay 
shows that the State Government had taken a decision to compile a 
list of slums which were required to be removed in public interest 
and to allocate, after a spot inspection, 500 acres of vacant land in 
or near the Bombay Suburban District for resettlement of hutment 
dwellers removed from the slums, A census was accordingly carried 


i 
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out on January 4, 1976 to enumerate the slum dwellers spread over 
about 850 colonies all over Bombay. About 67% of the hutment 
dwellers produced photographs of the heads of their families, on the 
basis of which the hutments were numbered and their occupants were 
given identity cards. Shri Gokak further says in his affidavit that the 
Government had also decided that the slums which were in existence 
for a long tune and which were improved and developed, would not 
normally be demolished unless the land was required for a public 
purpose. In the event that the land was so required, the policy of 
the State Government was to provide alternate accommodation to the 
slum dwellers who were censused and possessed identity cards. 
The circular of the State Government dated February 4, 1976 
(No, SIS/176/D-41) bears out this position. In the enumeration of 
the hutment dwellers, some persons occupying pavements also happened 
to be given census cards. The Government decided to allot pitches 
to such persons at a place near Malavani, These assurances held 
forth by the Government must be made good. In other words, despite 
the finding recorded by us that the provision contained in Section 314 
of the B.M.C. Act is valid, pavement dwellers to whom census cards 
were given in 1976 must be given alternate pitches at MaJavani though 
not as a condition precedent to the removal of encroachments com¬ 
mitted by them. Secondly, slum dwellers who were censused and 
were given identity cards roust be provided with alternate accommoda¬ 
tion before they are evicted. There is a controversy between the 
petitioners and the State Government as to the extent of vacant land 
which is available for resettlement of the inhabitants of pavements 
and slums. Whatever that may be, the highest priority must be 
accorded by the State Government to the resettlement of these unfortunate 
persons by allotting to them such land as the Government finds to be 
conveniently available. The Maharashtra Employment Guarantee Act, 
1977, the Employment Guarantee Scheme, the ‘New Twenty Point 
Socio-Economic Programme, 1982’, the ‘Affordable Low Income Shelter 
Programme in Bombay Metropolitan Region’ and the ‘Programme of 
House Building for the Economically Weaker Sections’ must not remain 
a dead letter as such schemes and programmes often do. Not only 
that, but more and more such programmes must be initiated if the 
theory of equal protection of laws has to take its rightful place in the 
struggle for equality. In these matters, the demand is not so much 
for less governmental interference as for positive governmental action 
to provide equal treatment to neglected segments of society. The 
profound rhetoric of socialism must be translated into practice for, 
the problems which confront the State are problems of human destiny. 

54. During the course of arguments, an affidavit was filed by 
Shri S.K. Jahagirdar, Under-Secretary in the Department of Housing, 
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Government of Maharashtra, setting out the various housing schemes 
which are under the consideration of the State Government. The 
affidavit contains useful information on various aspects relating to slum 
and pavement dwellers. The census of 1976 which is referred to in 
that affidavit shows that 28.18 lacs of people were living in 6,27,404 
households spread over 1680 slum pockets. The earning of 80% of 
the slum households did not exceed Rs 600 per month. The State 
Government has a proposal to undertake ‘Low Income Scheme Shelter 
Programme’ with the aid of the World Bank. Under that scheme, 
85,000 small plots for construction of houses would become available, 
out of which 40,000 would be in Greater Bombay, 25,000 in the 
Thanc-Kalyan area and 20,000 in the New Bombay region. The 
State Government is also proposing to undertake ‘Slum Upgradation 
Programme (SUP)’ under which basic civic amenities would be made 
available to the slum dwellers. We trust that these schemes, grandiose 
as they appear, will be pursued faithfully and the aid obtained from 
the World Bank utilised systematically and effectively for achieving 
its purpose. 

55. There is no short term or marginal solution to the question 
of squatter colonics, nor arc such colonies unique to the cities of India. 
Every country, during its historical evolution, has faced the problem of 
squatter settlements and most countries of the under-developed world 
face this problem today. Even the highly developed affluent societies 
face the same problem, though with their larger resources and smaller 
populations, their task is far less difficult. The forcible eviction of 
squatters, even if they are resettled in other sites, totally disrupts the 
economic life of the household- It has been a common experience of 
the administrators and planners that when resettlement is forcibly done, 
squatters eventuaiiy sell their new plots and return to their original 
sites near their place of employment. Therefore, what is of crucial 
importance to the question of thinning out the squatters’ colonies in 
metropolitan cities is to create new opportunities for employment in the 
rural sector and to spread the existing job opportunities evenly in 
urban areas. Apart from the further misery and degradation which 
it involves, eviction of slum and pavement dwellers is an ineffective 
remedy for decongesting the cities. In a highly readable and moving 
account of the problems which the poor have to face, Susan George 
says” : 

So long as thoroughgoing land reform, re-grouping and dis¬ 
tribution of resources to the poorest, bottom half of the popula¬ 
tion does not take place. Third World countries can go on 

37. ‘How the Other Half Dies — The Real Reasons for World Himficr' 
(Pelican books) 
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increasing their production until hell freezes and hunger will 
remain, for the production will go lo those who already have 
plenty — to the developed world or to the wealthy in the Third 
World itself. Poverty and hunger walk hand in hand. (p. 18) 

56. We will close with a quotation from the same book which has 
a message : 

Malnourished babies, wasted mothers, emaciated corpses in 
the streets of Asia have definite and definable reasons for existing. 
Hunger may have been the human race’s constant companion, 
and 'the poor may always be with us’, but in the twentieth century, 
one cannot take this fatalistic view of the destiny of millions of 
fellow creatures. Their condition is not inevitable but is caused 
by identifiable forces within the province of rational human 
control, (p. 15) 

57. To summarise, we hold that no person has the right to 
encroach, by erecting a structure or otherwise, on footpaths, pavements 
or any other place reserved or earmarked for a public purpose like, 
for example, a garden or a playground ; that the provision contained 
in Section 314 of the Bombay Municipal Corporation Act is not 
unreasonable in the circumstances of the case ; and that, the Kamraj 
Nagar Basti is situated on an accessory road leading to the Western 
Express Highway. We have referred to the assurances given by the 
State Government in its pleadings here which, we repeat, must be 
made good. Stated briefly, pavement dwellers who were censused or 
who happened to be censused in 1976 should be given, though not 
as a condition precedent to their removal, alternate pitches at Malavani 
or. at such other convenient place as the Government considers reason¬ 
able but not farther away in terms of distance ; slum dwellers who 
were given identity cards and whose dwellings were numbered in the 
1976 census must be given alternate sites for their resettlement ; slums 
which have been in existence for a long time, say for twenty years 
or more, and which have been imDroved and developed will not be 
removed unless the land on which they stand or the appurtenant land, 
is required for a public purpose, in which case, alternate sites or 
accommodation will be provided to them ; the ‘Low Income Scheme 
Shelter Proeramme’ which is proposed to be undertaken with the aid 
of the World Bank will be pursued earnestly ; and, the ‘Slum Upgiada- 
lion Programme fSTJP)’ under which basic amenities are to be given 
to slum dwellers will be implemented without delay. In order to 
minimise the hardship involved in any eviction, we direct that the 
slums, wherever situated, will not be removed until one month after 
rhe end of the current monsoon season, that is, until October 31, 1985 
and. Iliereafier. only in accordance with this judgment. Tf any slum 
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is required to be removed before that date, parties may apply to this 
Court. Pavement dwellers, whether censused or uncensused, will not 
be removed until the same date viz. October 31, 1985. 

58. The writ petitions will stand disposed of accordingly. There 
will be no order as to costs. 


(1935) 3 Supreme Court Cases 590 

(Before V. Balakrishna Eradi and Sabyasachi Mukharji, JJ.) 

SAKURU . . Appellant ; 

Versus 

TANAJI . . Respondent. 

Civil Appeal No. 1852 of l979t, 
decided on July 10, 1985 

Limitation — A.P. (Telangana Area) Tenancy and Agricultural Lands 
Act, 1950 (2i of 1950) — Sections 93 [as it stood prior to A.P. Tenancy 
Laws Amendment Act, 1979 (2 of 1979)] and 90 — Delay tn filing appeal 
before Collector under Section 90 beyond the period prescribed under Section 93, 
held, not condonable under Section 5 of Limitation Act, 1963 

Li nutation Act, 1963 ■— Section 5 — Applicability — Where appeal Is 
before a body or an authority other than a ‘court', special statute under which 
appeal is filed must authorise such body or authority to apply Section 5 while 
dealing with application for condonation of delay in filing the appeal 

Statute I.aw —- Amendment —- Whether clarificatory —- Where language 
of the pre-amended provision is clear and unambiguous, amendment not 
clarificatory 

Held: 

The provisions of the Limitation Act, 1963 apply only to proceedings 
in 'courts’ and not to appeals or applications before bodies other than courts 
such as quasi-judicial tribunals or executive authorities, notwithstanding the 
fact that such bodies or authorities may be vested with certain specified powers 
conferred on courts under the Codes of Civil or Criminal Procedure. Even 
in cases where appeals are filed before such bodies the relevant statute may 
contain an express provision conferring on the appellate authority the power 
to extend the prescribed period of limitation on sufficient cause being shown 
by laying down that the provisions of Sfection 5 of the Limitation Act shall be 
applicable to such proceedings. (Para 3) 

In the present case the Collector before whom the appeal was preferred 
under Section 90 of tbc A.P. Act not being a court, the Limitation Act as 
such had no applicability to the proceedings before him. Section 93 of that 
Act (as it stood prior to amendment Act 2 of 1979) which prescribes the period 
of limitation for filing appeal only makes applicable to the proceedings before 

tFront the Judgment and Order dated April 12, 1978 of the Andhra Pradesh 
High Court in Civil Revision Petition No. 3289 of 1977 
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the recommendation of the Administrative Committee or of the Full Court 
is void and ineffective. We, therefore, set aside the judgment of the High 
Court and quash the order of premature retirement passed in respect of the 
appellant. He shall be treated as having been in service until the expiry 
of March 31, 1971 when he would have retired from service on attaining 50 
years of age. 

15. We are informed that the appellant has died on November 27, 1903 
and his legal representatives have been brought on record. The arrears of 
salary, pension etc. payable to the appellant on the above basis till November 
27, 1983 shall therefore, be paid to the legal representatives of the appellant 
within four months from today. This appeal is accordingly allowed. The 
legal representatives of the appellant are also entitled to the costs in both the 
courts. 


(1986) 3 Supreme Court Cases 615 

(Before O. Chinnappa Reddy and M.M. Dutt, JJ.) 

BIJOE EMMANUEL AND OTHERS Appellants; 

Versus 

STATE OF KERALA AND OTHERS .. Respondents. 

Civil Appeal No. 870 of 1986'}, decided on August 11, (986 

Constitution of India — Articles 25(1) and 19(1)(a) -- Freedom 
of conscience —- School children faithful to Jehovah's Witnesses 
refusing to sing National Anthem though respectfully standing for 
it — Objection based on sincere, well established and universally 
recognised conscientious religious belief — Absence of any perversity 
or unpatriotic sentiments — Expulsion from school based on execu¬ 
tive instructions in two circulars obligating singing of National 
Anthem — Held, no disrespect to the National Anthem shown nor 
violation of any law made out — Fundamental duty under Arti¬ 
cle 5I-A(a) also not violated — Executive instructions not ‘law’ 
justifying the restriction on fundamental rights - Expulsion order 
in such situation unconstitutional —■ Prevention of Insults to National 
Honour Act, 1971 — Kerala Education Act and Rules, Chapter VIII, 
Rule 8 and Chapter IX, Rule 6 

Constitution of India — Article 25 — Religious denomination or 
sect can also claim rights under 

Constitution of India —• Fart 111 — The negative of a fundamental 
right is also protected — Right to remain silent upheld under the 
right to free speech and expression under Article 19(l)(a) 

Constitution of India — Article 19(2) to (6) — Reasonable res¬ 
trictions on the rights under Article 19(1) can only be imposed by a 
'law' and not executive or departmental instructions (Para 16) 

tFrom the Judgment and Order dated December 7, 19B5 of the Kerala High Court 
in W.A. No. 483 of 1985 
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Constitution of India — Article 25(2) — 'Law* 
mere executive or departmental instructions 


does not include 
(Para 19) 


Prevention of Insults to National Honour Act, 1971 — Section 3 
— Held not violated by refusal to sing tbe National Anthem while 
respectfully standing for it (Para 11) 


Administrative Law — Subordinate legislation — Executive ins¬ 
tructions — Not being 'law', held, cannot impose restrictions on rights 
under Article 19(1) or Article 25(1} 


Facts: 


The three appellant school children arc the faithful of Jehovah's 
Witnesses, a world-wide sect of Christians. 


During the morning assembly at school the appellants while respectfully 
standing during the recitation of the National Anthem, ‘Jana Gana Mana', 
refused to sing it—'not on ground of its words or thoughts expressed therein 
but—on the ground that it is against the tenets of their religious faith. (The 
appellants' case is that they would continue to stand respectfully for the 
National Anthem in future as well.) That Jehovah's Witnesses do have 
several tenets, among them refusal to sing any National Anthem or salute the 
1'lag, has been well established and recognised the world over and upheld hy 
the highest courts in the United States, Australia and Canada and find 
recognition in authoritative works like Encyclopaedia Bntannica. 

Circulars issued by the Director of Public Instruction, Kerala obliged 
school children to sing the National Anthem. Consequently the appellants 
on instruction of the Deputy Inspector of Schools were expelled from school. 
Having failed to secure relief through representation they hied a writ petition 
which was rejected first by a Single Judge and then a Division Bench 
of the High Court. Allowing the appeal by special leave, the Supreme Court 
after considering similar cases decided in Australia, the United Stales and 
Canada and on the basis of authoritative texts 


Held: 

(1) I hat the appellant Jehovah’s Witnesses truly and conscientiously 
believe that their religion docs not permit them to join any rituals except it 
be in their prayers to Jehovah their God, is not in doubt. Though their 
religious beliefs may appear sitangc or even bizanc, the sincerity of their 
beliefs is beyond question. 1 hey do not hold their beliefs idly and their 
conduct is not the outcome of any perversity. The petitioners have not 
asserted these beliefs for the first titnn or om or any unpatriotic sentiment. 
Their objection to sing is not just against the National Anthem of India. 
They have refused to sing otlur National Anthems elsewhere. 'I hey arc 
law-abiding and well-behaved children u Ito do stand up respectfully and 
would continue to do so when the National Anthem is sung. Their refusal, 
while so standing, to join in the singing of ihc National Anthem is neither 
disrespectful of it nor inconsistent with the Fundamental Duly under Arti¬ 
cle 51-A(o). Jehovah's Witnesses have continually fought for dteir beliefs 
and tenets the world over and they have been upheld injudicial pronounce¬ 
ments of several countries. Some of these judicial pronouncements have 
been cited and approved earlier in our Supreme Court, though in a dilfercnt 
context. (Paras 3, 10, 8, 2 and 20) 

Cummr , HRE v Sri Laishnfindta Thirtha Sitamiar of Sri Shirur Mult, 1054 SCR 1005; AIR 
1954 SC 282; Rotilol Ponarhand Gandhi v. Slalt of Bombay, 1954 SCR 1035; AIR 1954 
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SC 388, 392; S.P. Milial v. Union of India, (19B3) 1 SCC 51 : (1983) 1 5CR 729; 
Adelaide Campanj of Jehovah's Witnesses v. The Commonwealth, 67 CLR 116, referred Co 

Win Virginia Stall Board of Education v. Barnette. B7 Law Ed 1628, 1633 ; 319 US 624, 629 
{(943) and Donald v. Board of Education far the City Hamilton, 1915 Ontario Reports 518, 

r elitd on 

Mintrsailie School District v. Cobilis, 84 Law Ed 1375 : 310 US 586 (1910), coresident! 

Sheldon v. Fannin, 221 F Supp 766 (1953), distinguished 


(2) In fact, there is no provision of law which obliges anyone to sing 
the National Anthem. The circulars of September 1961 and February 1970, 
said to be Code of Conduct for teachers and pupils, issued by the Director 
of Public Instruction, Kerala obligating the singing of National Anthem, 
have no statutory basis or legal sanction behind them. They arc mere 
departmental instructions. Also, the circulars do not oblige each and every 
pupil to Join in the singing even if he has any conscientious objection based 
on his religious faith, nor is any penalty attached to not joining the singing. 
If the circulars did oblige despite genuine, conscientious religious objection, 
it would comravene Article 19(I)(o) and Article 25{l). Also, the rights 
under Article I9{l)(a) can only be tesiricted by a ‘law’ having statutory force 
and not a mere executive or departmental instruction which the two circulars 
are. In any event, the circulars cannot be justified under any or the grounds 
in Article 19(2). The two circulars therefore violate Article I9(l)(a). 

(Paras 10, 17 and 14 to 17) 
Kharok Singh v. State of U.P , (1964) 1 SCR 333.; AIR 1963 SC 1295 and Kamahtcar Prasad 
V. Stall of Bihar, 1962 Snpp 3 SCR 369: AIR 1962 SC 1166 , foilmved 

(3) The refusal to sing the National Anthem also did not violate the 

provisions of Section 3 of the Prevention of Insults to National Honour Act, 
1971. (Pnrall) 


(4) The impugned action also violates Article 25. While interpreting 
this article ii must be borne in mind that Article 25 is an article of faith in 
the Constitution, incorporated in recognition of tile principle that the real 
test of a true democracy is the ability of even an insignificant minority to 
find its identity under the country’s Conslitulion. (Para 18) 

It is the duly and function of the Ciourt whenever the fundamental right 
under Article 25 is invoked to examine lhc act and see if it is to proLcct 
public order, morality and health, or whether it gives efTect to the other 
provisions of Part 111 of the Constitution or whether it is authorised by a 
law made to regulate or restrict any economic, financial, political or secular 
activity which may be associated with religious practice or to provide for 
social welfare and reform. The purpose of the legislation in question may 
properly he taken into account in determining whether or not it is a law of 
the prohibited character. (Para 19) 

Observations of Latham, C.J. in Atf/lpidc Company of Jehovah's Witnesses v. The CornmonuJtall}i, 
67 CLR lt6, appreied 


An action validly restricting the right under Article 25 must however be 
based on a 'law' having statutory force, and not on a mere executive or 
departmental instruction. (Para 10) 


In deciding whether Article 25 is aitracJcd in a particular situation the 
question before the Court is not whether a particular religious belief or 
practice appeals to its tcason or sentiment but whether the belief is genuinely 
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and conscientiously held as part of the profession or practice of religion. 
The personal views and reactions of the Court are irrelevant. (Para 20) 

JflpuWJiv. SoG'naftm, (1909) 33 Boro 122: 10 Bom LR 417, approved 

In the present case the expulsion of the appellant children from school 
for the reason that because of their conscientiously held religious faith, they 
did not join in the singing of the National Anthem though they stood up 
respectfully when it was sung, is a violation of their fundamental right under 
Article 25 "to freedom of conscience and freely to profess, practise and 
propagate religion”. They cannot be denied that right on the ground that 
the appellants belonged but to a religious denomination arid not a separate 
religion. (Paras 25 and 26) 

Acharja JagJlihwaraiutni v. Cammuiitmir of Pallet, Calcutta, (1983) 4 SCC 522 : AIR 1984 
SC 51, txplaind and diilingidiluil 

While striking down the expulsion order and directing readmission of the 
appellants into their school it may be added that our tradition teaches 
tolerance; our philosophy preaches tolerance; our Constitution practises 
tolerance; let us nor dilute it. (Para 27) 

Appeal allowed M/7441/C 

td. Note.—(I) What seems to have weighed with the Court in this case 
is that the. objections made by the appellants are true, genuine and not 
motivated or perverted and that such objections have been raised and upheld 
in othei parts of the world as well- That the tenet is universally followed 
or asserted, is well recognised and eslablished and recorded in authoritative 
texts then becomes the test for considering a conscientious objection. There¬ 
fore a frivolous tenet or a mere fancy or idiosyncrasy lacking such a standing 
cannot be the basis of a conscientious objection. Necessarily therefore it 
has to be a case by case evaluation and determination. But it may be wise 
to follow the dictum that it would be better ir matters of conscience arc left 
alone. (p ara I) 

What has weighed with the Court is the fact that the appellants svere 
‘well-behaved’ and that they respectfully, stood up when the National Anthem 
was sung and would continue to do lo respectfully in the futuic (Para 23). Besides 
that, the objection to sing the National Anthem is just riot against the 
Indian National Anthem but of every other country. The Court also did 
not find any disrespect in not singing the National Anthem while leapcctfully 
standing for it. What if the Jehovah’s Witnesses hitherto refuse to stand 
for the National Anthem as they do elsewhere? (See the quote from Encyc¬ 
lopaedia Britannica in Para 4 above and Sheldon v. Fannin.) Would I he 
assertion by the appellants that they would continue to stand respectfully 
whenever the National Anthem is played bind all the other Jehovah’s 
Witnesses in India? Legally? Morally? 

A significant aspect of the matter is that on facts die court found that 
the conscientious objections did not offend the Fundamental Duty under 
Article 5I-A(o) to respect the National Anthem. A future case may involve 
a conflict between the objection based on conscience and the Fundamental 
Duties upon a citizen. In that respect the Constitution of India differs 
distinctly from the U.S. Constitution. Can a member of the Jehovah’s 
Witnesses refuse to take the Form of Oath or Affirmation prescribed in 
the Third Schedule to the Constitution if required to do so ? 


I 
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• u ^ ^ ourt otlcc again recognised the negative of a fundamental 
right as also a fundamental right. The petition has been allowed on 
ground of violation of Article 19( l)(o) which guarantees freedom of speech 
and expression, for violation of the right to remain silent by the impugned 
circular which obligated otherwise. By involving conscientious objection 
based on Article 25, the negative of other fundamental rights can be asserted 
all the more against the laws and mandates of the State. Right to fast unto 
death and Euthanasia are the negative of the fundamental right to life under 
Article 21; right to close down business the negative of the fundamental right 
to carry on business under Article \9(l)(g) [recognised by the Supreme Court 
m V ‘ Uni . on °S India ’ < 197K > 4 SCC 224—(See also the editorial note 

at p. 230)] ; the right not to associate with a students' union or trade union 
the negative of the fundamental right of association under Article 19(1)(«) 


Adooeates who appeared in thii cojez 

F. S. Nariman and T.S. 

Advocates, with them), 

G. Vuwanatha fyer, Senior 
ents I io 3 ; 

P.S. Poll, Senior Advocate ( E.M.S. Anam and Jamtr Vincent, Advocates, with him), for the 
Respondents. ' 


Krishnamurlhy Iyer, Senior Advocates (JT.J. John and M. 7 ha, 
for the Appellants; 

Advocale (Afrr Baby Krithnan, Advocate, with him), for Respond- 


The Judgment of the Court was delivered by 

Chinnappa Reddy, J.—The three child-appellants, Bijoc, Binu Mol and 
Bindu Emmanuel, arc the faithful of Jehovah's Witnesses. They attend 
school. Daily, during the morning Assembly, when the National Anthem 
■Jana Gana Mana' is sung, they stand respectfully but they do not sing. 
They do not sing because, according to them, it is against the tenets of their 
religious faith—not the words or the thoughts of the anrhem but the singing 
of it. This they and before them their elder sisters who attended the same 
school earlier have done all these several years. No one bothered. No one 
worried. No one thought it disrespectful or unpatriotic. The children 
were left in peace and to their beliefs. That was until July 1985, when 
some patriotic gentleman took notice. The gentleman thought it was 
unpatriotic of the children not to sing the National Anthem. He happened 
to be a Member of the Legislative Assembly. So, he put a question in the 
Assembly. A Commission was appointed to enquire and report. We do not 
have the report of the Commission. We are told that the Commission report¬ 
ed that the children are Maw-abiding' and that they showed no disrespect 
to the National Anthem. Indeed it is nobody's case that the children arc 
other than well-behaved or that they have ever behaved disrespectfully 
when the National Anthem was sung. They have always stood up in res¬ 
pectful silence. But these matters of conscience, which though better left 
alone, are sensitive and emotionally evocative. So, under the instructions 
of Deputy Inspector of Schools, the Headmistress expelled the children from 
the school from July 26, 1985. The father of the children made represen¬ 
tations requesting that his children may be permitted to attend the school 
pending orders from the government. The Headmistress exprtssed her 
helplessness in the matter. Finally the children filed a writ petition in the 
High Court seeking an order restraining the authorities from preventing 


£l0° 
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them from attending school. First a learned Single Judge and then a 
Division Bench rejected the prayer of the children. They have now come 
before us by special leave under Article 136 of the Constitution. 

2. Wc arc afraid the High Court misdirected itself and went off at a 
tangent. They considered, in minute detail, each and every word and 
thought of the National Anthem and concluded that there was no word or 
thought in the National Anthem which could offend anyone's religious 
susceptibilities. But that is not the question at all. The objection of the 
petitioners is not to the language or the sentiments of the National Anthem: 
they do not sing the National Anthem wherever, ‘Jana Gana Mana 1 in 
India, ‘God save the Queen’ in Britain, the Star Spangled Banner in the 
United States and so on. In their words in the writ petition they say: 

The students who are Witnesses do not sing the Anthem though 
they stand up on such occasions to show their respect to the National 
Anthem. They desist from actual singing only because of their honest 
belief and conviction that their religion docs not permit them to join any 
rituals except it be in their prayers to Jehovah their God. 

3. That the petitioners truly and conscientiously believe what they say 
is not in doubt. They do not hold their beliefs idly and their conduct is not 
the outcome of any perversity. The petitioners have not a&serTcd these 
beliefs for the first time or out of any unpatriotic sentiment. Jehovah’s 
Witnesses, as they call themselves, appear to have always expressed and 
stood up for such beliefs all the world over as wc shall presently show. 
Jehovah’s Witnesses and their peculiar beliefs though little noticed in this 
country, have been noticed, we find, in the Encyclopaedia Brilannica and have 
been the subject of judicial pronouncements elsewhere. 

4. In The Pt'ew Encyclopaedia Brilannica (Macropatdia) Vol. 10, Page 530, 
after mentioning that Jehovah’s Witnesses arc “the adherents of the apoca¬ 
lyptic sect organized by Charles Tazc Russell in the early 1870V’, it is further 
mentioned. 

They believe that the Watch Tower Bible and Tract Society, their 
legal agency and publishing arm, exemplifies the will of God and proclaims 
the truths of the Bible against the evil triumvirate of organized religion, 
the business world, and the State. . . . The Witnesses also stand apart 
from civil society, refusing to vote, run for public office, serve in any 
armed forces, salute the Hag, stand for the national anthem, or recite the 
pledge of allegiance. Their religious stands have brought clashes with 
various governments, resulting in law suits, mob violence, imprisonment, 
torture, and death. At one time more than 6000 Witnesses were 
inmates of Nazi concentration camps. Communist and Fascist States 
usually forbid Watch Tower activities. In the US the society has taken 
45 cases to the Supreme Court and has won significant victories for 
freedom of religion and speech. The Witnesses have been less successful 
in claiming exemptions as ministers from military service and in seeking 
to withhold blood transfusions from their children. 
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5. Some of the beliefs held by Jehovah's Witnesses are mentioned in 
a little detail in the statement of case in Adelaide Company of Jehovah’s 
Witnesses v. The Commonwealth *, a case decided by the Australian High Court. 
It is stated: 

Jehovah's Witnesses are an association of persons loosely organized 
throughout Australia and elsewhere who regard the literal interpretation 
of the Bible as fundamental to proper religious beliefs. 

Jehovah’s Witnesses believe that God, Jehovah, is the supreme ruler 
of the universe. Satan or Lucifer was originally part of God's organiza¬ 
tion and the perfect man was placed under him. He rebelled against 
God and set up his own organization in challenge to God and through 
that organization has ruled the world. He rules and controls the world 
through material agencies such as organized political, religious, and 
financial bodies. Christ, they believe, came to earth to redeem all men 
who would devote themselves entirely to serving God's will and purpose 
and He will come to earth again (His second coming has already begun) 
and will overthrow all the powers of evil. 

These beliefs lead Jehovah’s Witnesses to proclaim and teach 
publicly both orally and by means of printed books and pamphlets that 
the British Empire and also other organized political bodies arc organs 
of Satan, unrighteously governed and identifiable with the Beast in the 
thirteenth chapter of the Book of Revelation. Also that Jehovah’s 
Witnesses arc Christians entirely devoted to the Kingdom of God, which 
is "The Theocracy that they have no part in the political affairs of the 
world and must not interfere in the least manner with war between 
nations. They must be entirely neutral and not interfere with the 
drafting of men of nations they go to war. And also that wherever there 
is a conflict between the laws of Almighty God and the laws of man the 
Christian must always obey God's law in preference to man's law. All 
laws of men, however, in harmony with God's law the Christian obeys. 
God's law is expounded and taught by Jehovah’s Witnesses. Ac¬ 
cordingly they refuse to take an oath of allegiance to the King or other 
constituted human authority. 

The case of Adelaide Company of Jehovah’s Witnesses v. The Commonwealth 1 arose 
out of an action to restrain the Commonwealth of Australia from enforcing 
the National Security (Subversive Associations) Regulations to the Jehovah's 
Witnesses. 

6. Minersoille School District v. Gobitis 1 2 and West Virginia State Board of 
Education v. Barnette 3 are two cases decided by (he American Supreme Court 
in which Jehovah's Witnesses claimed that they could not be compelled to 
salute the flag of the United States while reciting pledge of allegiance. In 
the latter case, Jackson, J. referred to the particular belief of the Witnesses 
which was the subject-matter of that case, as follows; 

The Witnesses arc an unincorporated body teaching that the 
obligation imposed by law of God is superior to that of laws enacted by 
temporal government, Their religious beliefs include a literal version 
of Exodus, Chapter 20, verses 4 and 5, which says: “Thou shall not 
make unto thee any graven image, or any likeness of anything that is in 

1. 67CLR1IC 

2. 84 Law E<l 1375: 310 US 586 (1940) 

3. 87 Law Ed 1628, 1633 : 319 US 624, 629 (1943) 
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heaven above, or that is in the earth beneath, or that is in the water 
under the earth; thou shalt not bow down thyself to them, nor serve 
them.” They consider that the flag is an "image" within this 
command. For this reason they refuse to salute it. 

7. Donald v. Board of Education for the City Hamilton* is a case decided by 
the Court of Appeals of Ontario where the objection by Jehovah's Witnesses 
was to saluting the flag and singing National Anthem. The Com referred to 
the following belief of the Jehovah's Witnesses : 

The appellants, father and sons, are affiliated with "Jehovah's 
Witnesses” and believe that saluting the flag and joining in the singing 
of the National Anthem are both contrary to and forbidden by command 
of Scripture—the former because they consider the flag an "image” 
within the literal meaning of Exodus, Chapter XX verses 4 and 5, and 
the latter because, while they respect the King and Slate, the prayer 
voiced in this anthem is not compatible with the belief and hope which 
they hold in the early coming of the new world, in the government of 
which present temporal slates can have no pari. 

8. Sheldon v. Fannin*, a case decided by the United States District Court 
of Arizona also arose out of the refusal of Jehovah's Witnesses to stand when 
the National Anthem was sung, The Court observed : 

This refusal to participate, even to the extent of standing, without 
singing, is said to have been dictated by their religious beliefs as 
Jehovah's Witnesses, requiring their literal acceptance of the Bible as 
the Word of Almighty God Jehovah. Both precedent and authority for 
their refusal to stand is claimed to be found in the refusal of three 
Hebrew children Shadrach, Meshach and Abednege, to bow down at 
the sound of musical instruments playing pair’otic-religious music 
throughout the land at the order of King Nebuchadnezzar of ancient 
Babylon. (Daniel 3: 13-28) For a similar reason, members or the 
Jehovah's Witnesses sect refuse to recite this Pledge of Allegiance to the 

Flag of the United States viewing this patriotic ceremony to be the 
worship of a graven image. (Exodus 20 : 4-5) However, by some process 
of reasoning wc need not tarry to explore, they are willing to stand 
during the Pledge of Allegiance, out of respect for the Flag as a symbol 
of the religious freedom they enjoy. (See Board of Education v. Barnette 1 -} 
It Is evident that Jehovah's Witnesses, wherever they are, do hold religious 
beliefs which may appear strange or even bizarre to us, but the sincerity of 
their beliefs is beyond question. Arc they entitled to be protected by the 
Constitution? 

9. Article 19(l){a) of the Constitution guarantees to all citizens freedom 
of speech and expression, but Article 19(2) provides that nothing in Arti¬ 
cle 19(1)(a) shall prevent a State from making any law, insofar as such law 
imposes reasonable restrictions on the exercise of the right conferred by the 
said sub-clause in the interests of the sovereignty and integrity of India, the 
security of the State, friendly relations with foreign States, public order, 
decency or morality, or in relation to contempt of court, defamation or 


4. 1945 Ontario Reports 513- 

y 221 F Supp 766 (1963) 
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incitement to an offence. Article 25(1) guarantees to all persons freedom of 
conscience and the right freely to profess, practise and propagate religion, 
subject to order, morality and health and to the other provisions or Part III 
of the Constitution. Now, we have to examine whether the ban imposed 
by the Kerala education authorities against silence when the National 
Anthem b sung on pain of expulsion from the school is consistent with the 
rights guaraniecd by Articles 19(1) (n) and 25 of the Constitution. 

10. We may at once say that there is no provision of law which obliges 
anyone (o sing (he National Anthem nor do wc think that it is disrespectful 
to the National Anthem if a person who stands up respectfully when the 
National Anthem is sung docs not join the singing. It is true Article 51-A(o) 
of the Constitution enjoins a duty on every citizen of India “to abide by the 
Constitution and respect its ideals and institutions, the National Flag and 
the National Anthem”. Proper respect is shown to the National Anthem by 
standing up when the National Anthem is sung. It will not be right to say 
that disrespect is shown by not joining in the singing. 

11. Parliament has not been unmindful of‘National Honour*. The 
Prevention oT Insults to National Honour Act was enacted in 1971. While 
Section 2 deals with insult to Lhe Indian National Flag and the Constitution 
of India, Section 3 deals with the National Anthem and enacts: 

Whoever, intentionally prevents the singing of the National Anthem 
or causes disturbance to any assembly engaged in such singing shall be 
punished with imprisonment for a term which may extend to three 
years, or with fine, or with both. 

Standing up rcspectf .Hy when the National Anthem Is sung but not singing 
onesclT clearly does not either prevent the singing of the National Anthem 
or cause disturbance to an assembly engaged in such singing so as to 
constitute the offence mentioned in Section 3 of the Prevention of Insults to 
National Honour Act. 

12. The Kerala Education Act contains no provision of relevance. 
Section 36, however, enables the government to make rules for the purpose 
of carrying into effect the provisions of the Act and in particular to provide 
for standards of education and courses of study. The Kerala Education 
Rules have been made pursuant to the powers conferred by the Act. 
Chapter VIII of the Rules provides for the organisation of instruction and 
progress of pupils. Rule 8 of Chapter VIII provides for moral instruction 
and expressly says Moral instruction should form a definite programme in 
every school but it should in no way wound the social or religious susceptibili¬ 
ties of the peoples generally. The rule goes on to say that “the components 
of a high character*’ should be impressed upon the pupils. One of the 
components is stated to be "love of one’s country.” Chapter IX deals with 
discipline. Rule 6 of Chapter IX provides for the censure, suspension or 
dismissal of a pupil found guilty of deliberate insubordination, mischief, 
fraud, malpractice in examinations, conduct likely to cause unwholesome 
influence on other pupils etc. It is not suggested that the present appellants 
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have ever been found guilty of misconduct such' as that described in 
Chapter IX, Rule 6, On the other hand, the report of the Commission, 
we arc told, is to the effect that the children have always been well-behaved, 
law-abiding and respectful. 

13. The Kerala Education Authorities rely upon two circulars of 
September 1961 and February 1970 issued by the Director of Public Instruc¬ 
tion, Kerala. The first of these circulars is said to be a Code of Conduct 
for teachers and pupils and stresses the importance of moral and spiritual 
values. Several generalisations have been made and under the head patri¬ 
otism it is mentioned: 

Patriotism 

1. Environment should be created in the school to develop the right 
kind of patriotism in the children. Neither religion nor pany nor 
anything of this kind should stand against one's love of the country. 

2. For national integration, the basis must be the school. 

3. National Anthem. As a rule, the whole school should participate in the 
singing of the National Anlheirt. 

In the second circular also instructions of a general nature are given and 
para 2 of the circular, with which we arc concerned, is as follows : 

It is compulsory that all schools shall have the morning assembly 
every day before actual instruction begins. The whole school with all 
the pupils and teachers shall be gathered for the assembly. After the 
singing of the National Anthem the whole school shall, in one voice, 
take the National Pledge before marching back to the classes. 

14. Apart from the fact that the circulars have no legal sanction behind 
them in the sense that they axe not issued under the authority of any statute, 
wc also notice that the circulars do not oblige each and every pupil to join 
in the singing even if he has any conscientious objection based on his 
religious faith, nor is any penalty attached to not joining the singing. On 
the other hand, one of the circulars (the first one) very tightly emphasise 
the importance of religious tolerance. It is said there, "All religions should 
be equally respected.” 

15. If the two circulars are to be so interpreted as to compel each 
and every pupil to join in the singing of the National Anthem despite his 
genuine, conscientious religious objection, then such compulsion would 
clearly contravene the rights guaranteed by Article 19(1)(a) and Article 25(1). 

16. Wc have referred to Article 19(1)(a) which guarantees to all citizens 
freedom of speech and expression and to Article 19(2) which provides that 
nothing in Article 19(l)(a) shall prevent a State from making any law, inso¬ 
far as such law imposes reasonable restrictions on the exercise of the right 
conferred by Article I9(l)(a) in the interests of the sovereignty and integrity 
of India, the security of the State, friendly relations with foreign States, 
public order, decency or morality, or in relation to contempt of court, 
defamation or incitement to an offence. The law is now well settled that 
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any Jaw which be made under clauses (2) to (6) of Article 19 to regulate 
the exercise oT the right to the freedoms guaranteed by Article 19{l)(a) to 
(e) and (g) must be ‘a law’ having statutory force and not a mere executive 
or departmental instruction. In Kharak Singh v. State of UP* the question 
arose whether a police regulation which was a mere departmental instruction, 
having no statutory basis could be said to be a law for the purpose of Arti¬ 
cle 19(2) to (6). The Constitution Bench answered the question in the 
negative and said: 

Though learned counsel for the respondent started by attempting 

such a justification by invoking Section 12 of the Indian Police Act he 

gave this up and conceded that the regulations contained in Chapter XX 
had no such statutory basis but were merely executive or departmental 
instructions framed for the guidance of the police officers. They would 
not therefore be "a law” which the State is entitled to make under the 
relevant clauses (2) to (6) of Article 19 in order to regulate or curtail 
fundamental rights guaranteed by the several sub-clauscs of Anicle 19(1) 
nor would the same be “a procedure established by law” within Arti¬ 
cle 21. The position therefore is that if the action of the police which 
is the arm of the executive of the State is found to infringe any of the 
freedoms guaranteed to the petitioner the petitioner would be entitled 
to the relief or mandamus which he seeks, to restrain the State from 
taking action under the regulations. 


17. The two circulars on which the department has placed reliance in 
the present case have no statutory basis and are mere departmental instruc¬ 
tions. f hey cannot, therefore, form the foundation of any action aimed at 
denying a citizen’s Fundamental Right under Article 19(1) ( a ). Further it 
is not possible to hold that the two circulars were issued ‘in the interest of 
the sovereignty and integrity of India, the security of the State, friendly 
relation with foreign Slates, public order, decency or morality, or in relation 

to contempt of court, defamation or incitement to an offence'and if not so 

issued, they cannot again be invoked to deny a citizen's Fundamental Right 
under Article 10(1)(«). In Kamtshwar Prasad v. State of Bihar’’, a Constitution 
Bench or the court had to consider the validity of Rule 4-A of the Bihar 
Government Servants Conduct Rules which prohibited any form of demons¬ 
tration even if such demonstration was innocent and incapable of causing a 

breach of public tranquillity. The court said r 

No doubt, if the rule were so framed as to single out those types of 
demonstration which were likely to lead to a disturbance or public 
tranquillity or which would fall under ihc other limiting criteria specified 
in Article 19(2) the validity of the rule could have been sustained. The 
vice or the rule, in our opinion, consists in this that it lays a ban on 
Cyery ^type ol demonstration—be the same however Innocent and how- 
ever incapable of causing a breach of public tranquillity and docs not 
confine itself to those forms of demonstrations which might lead to that 
result. 



6. AIR 1963 5C 12°5, 1299; (1964) I SCR 332 

7. 1962 Supp 3 SCR 369, 3B3-4; AIR 1962 SC 1166 
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Examining the action of the Education Authorities in the light of Kharak 
Singh v. Stale of UP • and Komeshwar Prasad v. State of Bihar 7 wc have no option 
but to hold that the expulsion of the children from the school for not joining 
the singing of the National Anthem though they respectfully stood up in 
silence when the Anthem was sung was violative of Article 19(l)(o). 

18. Turning next to the Fundamental Right guaranteed by Article 25, 
we may usefully set out here that article to the extent relevant: 

25. (1) Subject to public order, morality and health and to the 

other provisions of this Part, all persons arc equally entitled to freedom 
of conscience and the right freely to profess, practise and propagate 
religion. 

(2). Nothing in this article shall afTcct the operation of any exist¬ 
ing law or prevent the State from making any law— 

(a) regulating or restricting any economic, financial, political or other 
secular activity which may be associated with religious practice ; 

(b) providing for social welfare and reform or the throwing open of 
Hindu religious institutions of a public character to all classes and 
sections of Hindus. 

(Explanations I and II not extracted as unnecessary.) 

Article 25 is an article of faith in the Constitution, incorporated in recogni¬ 
tion of the principle that the real test of a true democracy is the ability of 
even an insignificant minority to find its identity under the country's 
Constitution. This has to be borne in mind in interpreting Article 25. 

19. Wc see that the right to freedom of conscience and freely to profess, 
practise and propagate religion guaranteed by Article 25 is subject to (!) 
public order, morality and health; (2) other provisions of Part III of the 
Constitution; (3) any law (a) regulating or restricting any economic, 
financial, political or other secular activity which may be associated 
with religious practice; or ( b ) providing for social welfare and reform 
or the throwing open of Hindu religious institutions of a public 
character to all classes and sections of Hindus. Thus while on the one hand, 
Article 25(1) itself expressly subjects the right guaranteed by it to public 
order, morality and health and to the other provisions of Part III, on the 
other hand, the State is also given the liberty to make a law to regulate or 
restrict any economic, financial, political or other secular activity which may 
be associated with religious practise and to provide for social welfare and 
reform, even if such regulation, restriction or provision affects the right 
guaranteed by Article 25(1). Therefore, whenever the Fundamental Right 
to Freedom of conscience and to profess, practise and propagate religion is 
invoked, the act complained of as offending the Fundamental Right must 
be examined to discover whether such act is to protect public order, morality 
and health, whether it is to give effect to the other provisions of Part III of 
the Constitution or whether it is authorised by a law made to regulate or 
restrict any economic, financial, political or secular activity which may be 
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associated with religious practise or to provide for social welfare and reform. 
It is the duly and function of the court so to do. Here again as mentioned 
in connection with Article 19{2) to (6), it must be a law having the force 
of a statute and not a mere executive or a departmental instruciion. We 
may refer here to the observations of Latham, C..J. in Adelaide Company of 
Jehovah's Witnesses v. The Commtmweollh', a decision of the Australian High 
Court quoted by Mukhcrjea, J. in the Shirur Mult case 8 . Latham Cl had 

saiQ: 

J he Constitution protects religion within a community organized 
under a Constitution, so that the continuance of such protection neces¬ 
sarily assumes the continuance of the community so organized. This 
view makes it possible to reconcile religious freedom with ordered 
government. It does not mean that the mere fact that the Common¬ 
wealth Parliament passes a law in the belief that it will promote the 
peace, order and good government of Australia precludes any considera¬ 
tion by a court of the question whether or not such a law infringes 
religious ficedom. The final determination of that question by 
Parliament would remove all reality from the constitufional guarantee 
That guarantee is intended to limit the sphere of action of the legislature 
The interpretation and application of the guarantee cannot under our 
ConstMution, be left to Parliament. If the guarantee is to have any 
real stgmlicance it must be left to the courts of justice to determine its 
meaning and to give effect to it by declaring the invalidity of laws which 
infringes it and by declining to enforce them. The courts will there¬ 
fore have the responsibility of determining whether a particular law 
can Tairlv be regarded, as a law to protect the existence of the com¬ 
munity, or whether, on the other hand, it is a law -for prohibiting the 
Tree exercise of any religion". The word "for” shows that the purpose 
of the legislation in question may properly be taken into account in 
determining whether oi not it is a law of the prohibited character. 

What Latham, C.J. has said about the responsibility of the court accords 
with what sve have said about the function of the court when a claim to the 
Fundamental Right guaranteed by Article 25 is put forward. 

20. 1 he meaning of the expression ‘religion' in the context of the 

Fundamental Right to freedom of conscience and the right to profess, 
practise and propagate religion, guaranteed by Article 25 ofihe Constitution’ 
has been explained in the well known cases of Commissioner , Hindu Religious 
Endowment!, Madras v. Sri Lakshmindra Thirl ha Swamiar of Sri Shirur Mutt*, 
Ratilnl Panachand Gandhi v. Stole of Bombay 3 and S.P. Mittal v. Union of 
India' 9 . It is not necessary for our present purpose to refer to the exposiiion 
contained in these judgments except to say that in the first of these cases 
Mukhcrjea, J. made a reference to "Jehovah's Witnesses” and appeared to 
quote with approval the views of Latham, C.J of the Australian High Court 
in Adelaide Company v. The Commonwealth 1 and (hose of the American Supreme 
Court ill West Virginia Slate Board of Education v . Barnette'. In Rotilal's case * 

Bl ftTs’CMV- S ' LaUhmind,a Thi,,ha Swamiar of Sri Shirur Mull, 1954 SCR 1005 : AIR 

9 1951 SCR 1055: AIR 1954 SC 3B8, 392 
10. (19331 1 SCC Si 
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wc aIso no,lce ( hat Mukherjea, J. quoted as appropriate Davar, J.’s following 
observations in Jamshcd Ji v. Soonabai 11 : 

If this is the belief of the community and it is proved undoubtedly 
to be the belief of the Zoroastrian community,—a secular Judge is bound 
to accept that belief—it is rot for him to sit in judgment on that belief 
he has no right to interfere with the conscience of a donor who makes 
a grit in favour of what he believes to be the advancement of his religion 
and the welfare of his community or mankind. 

Wc do endorse the view suggested by Davar, J.’s observation that the ques¬ 
tion is not whether a particular religious belief or practice appeals to our 
reason Dr sentiment but whether the belief is genuinely and conscientiously 
held as part of the profession or practice of religion. Our personal views and 
reactions are irrelevant. If the belief is genuinely and conscientiously held 

it attracts the protection of Article 25 but subject, of course, to the inhibi¬ 
tions contained therein.' ’ 

21. In Minersuflle School District v. Gobitis 2 3 the question arose whether 
the requirement 0 r participation by the pupils and public schools in the 
ceremony of saluting the national flag did not infringe the liberty guaranteed 
by the 14th amendment, in the case oT a pupil who refused to participate 
upon sincere religious grounds. Frankfurter, J., great exponent or the 
theory of judicial restraint that he was, speaking for the majority of the 
United Slates Supreme Court upheld the requirement regarding participation 
in the ceremony of Hag salutation primarily on the ground: (L Ed p. 1381) 

The wisdom of training children in patriotic impulses by those 
compulsions which necessarily pervade so much of the educational 
process is not for our independent judgment. . . . For ourselves, we 
might be tempted to say that the deepest patriotism is best engendered 
by giving unlettered scope to the most crochety beliefs. ... But the 
courtroom is not the arena for debating issues of educational policy. 
It is not our province to choose among competing considerations in the 
subtle process of securing effective loyalty to the traditional ideals of 
democracy, while respecting at the same time individual idiosyncracius 
among a people so diversified in racial origins and religious allegiances. 

So to hold would in effect make us the school board for the country. 

That authority has not been given to this Court, nor should we assume it” 
Frankfurter, J/s view, it is seen, was founded entirely upon his conception 
or judicial restraint. In that very case Justice Stone dissented and said - 
(LEd p. 1383) 

It (the Government) may suppress religious practices dangerous to 
morals, and presumably those also which are inimical to public safety, 
health and good order. But it is a long step, and one which i 
am unable to take, to the position that government may, as a supposed, 
educational measure and as a means of disciplining young, compel 
affirmations which violate their religious conscience. 

Stone, J. further observed: (L Ed p. 1384) 

The very essence of the liberty which theyf guarantee is the freedom 
of the individual from compulsion as to what he shall think and what 

11. (1909) 33 Bom 122 t 10 Bom LR 417 
t Ed. : Referring io the guarantees of civil liberty 
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he shall say, al least where the compulsion is to bear false witness to 
his religion. 

It was further added: (L Ed p. 1384) 

History teaches us that there have been but few infringements of 
personal liberty by the Stale which have not been justified, as they are 
here, in the name of righteousness and the public good, and few which 
have not been directed, as they are now, at politically helpless mino¬ 
rities. 

22. We do not think that it is necessary to consider the case of Gobitis 1 
at greater length as the derision was overruled very shortly after it was 
pronounced by the same court in West Virginia State Board of Education v. 
Barnette*. Justices Black and Douglas who had agreed with Justice 
Frankfurter in the Gobitis's case retraced their steps and agreed with Justice 
Jackson who gave the opinion of the court in West Virginia State Board of 
Education v. Barnette*. Justice Jackson in the course of his opinion observed : 

It is aiso to be noted that the compulsory Hag salute and pledge 
requires affirmation of a belief and ait attitude of mind. It is not 
clear whether the regulation contemplates the pupils forego any contrary 
convictions of their own and become unwilling converts to the prescribed 
ceremony or whether it will be acceptable if they simulate assent by 
words without belief and by a gesture barren of meaning. It is now 
a commonplace that censorship or suppression of expression of opinion 
is tolerated by our Constitution only when the expression presents a 
clear and praent danger of action of a kind the State is empowered to 
prevent and punish. It would seem that involuntary affirmation could 
be commanded only on even more immediate and urgent grounds than 
silence. But here the power of compulsion is invoked without any 
allegation that remaining passive during a flag salute ritual creates a 
clear present danger that would justify an effort even io muffle expre- 
sion. To sustain the compulsory flag salute we are required to say that 
a Bill of Rights which guards the individual's right to speak his own 
mind, left it open to public authorities to compel him to utter what 
is not in his mind. 

Justice Jackson referred to Lincoln's famous dilemma: “Must a government 
of necessity bn too strong for the liberties of its people, or to weak to maintain 
its own existence?" and added : 

It may be doubted whether Mr. Lincoln would have thought that 
the strength of government to maintain itself would be imprssivcly 
vindicated by our confirming power of the slate to expel a handful of 
children from school. Such oversimplification, so handy in political 
debate, often lacks the precision necessary to postulates of judicial 
reasoning. If validly applied to this problem, the utterance cited would 
resolve every issue of power in favour of those in authority and would 
require us to override every liberty thought to weaken or delay execution 
of their policies. 

Government of limited power need not be anaemic government. 
Assurance that rights are secure tends to diminish fear and jealousy of 
strong government, and by making us feel safe to live under it makes 
for its better support. Without promise of a limiting Bill of Rights it 
is doubtful if our Constitution could have mustered enough itrengtli to 
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enable its ratification. To enforce these rights today is not to choose 
weak government over strong government. It is only to adhere as a 
means of strength to individual freedom of mind in preference to 
officially disciplined uniformity for which history indicates a disappoint¬ 
ing and disastrous end. 

Dealing with the argument that any interference with the authority of the 
School Board would in effect make the court the School Board for the 
country as suggested by Justice Frankfurter, Justice Jackson said: 

There are village tyrants as well as village Hampdcns, but none 
who acts under colour of law is beyond reach of the Constitution. . . . 
We cannot, because of modest estimates of our competence in such 
specialities as public education, withhold the judgment that history 
authenticates as the function of this Court when liberty is infringed. 

Justice Jackson ended his opinion with the statement 

If there is any fixed star in our constitutional constellation, it is 
that no official, high or petty, can prescribe what shall be orthodox in 
politics, nationalism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein. If there are any 
circumstances which permit an exception, they do not now occur to us. 

We think the action of the local authorities in compelling the flag 
salute and pledge transcends constitutional limitations on their power 
and invades the sphere of intellect and spirit which it is the purpose 
of the First Amendment to our Constitution to reserve from all official 
control. 

23. Sheldon v. .Fannin* was a case where the pupils refused even to stand 
when the National Anthem was sung. We do not have to consider that 
situation in the present case since it is the case of the appellants and it is 
not disputed that they have always stood up and they will always stand up 
respectfully when the National Anthem is sung. 

24. Donald v, Board of Education for the City Hamilton, was again a case of 
objection by Jehovah's Witnesses to Hag salutation and singing the National 
Anthem. Gillandcrs, J-A., said : 

There is no doubt that the teachers and the school board, in the 
case now being considered, in good faith prescribed the ceremoncy of 
the flag salute only with the thought of inculcating respect for the 
flag and the Empire or Commonwealth of Nations which events of 
recent years have given more abundant reason than ever before to love 
and respect. If i were permitted to be guided by my personal views, 
1 would lind it difficult to understand how any well disposed person 
could offer objection to joining in such a salute on religious or other 
grounds. Tome, a command to join the flag salute or the singing of 
the National Anthem would be a command not to join in any enforced 
religious exercise, but, viewed in proper perspective, to join in an act 
of respect for a contrary principle, that is, to pay respect to a nation 
and country which stands for religious freedom, and the principle that 
people may worship as they please, or not at all. 

But, in considering whether or not such exercises may or should, 
in Lhis case, be considered as having devotional or religious significance, 
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it would be misleading to proceed on any personal views on what such 
exercises might include or exclude. 

After referring to Jackson, J.'s opinion in Wat Virginia Slate Board of Educa¬ 
tion v. Barnett r 3 and some other cases, it was further observed: 

For the court to take to itself the right to say that the exercises 
here in question had no religious or devotional significance might well 
be for the court to deny that very religious freedom which the statute 
is intended to provide. 

It is urged that the refusal of the infant appellants to join in the 
exercises in question is disturbing and constitutes conduct injurious to 
the moral tone of the school. It is not claimed that the appellants 
themselves engaged in any alleged religious ceremonies or observations, 
but only that they refrained from joining in the exercises in ques¬ 
tion. . . . To do just that could not, I think be viewed as conduct 
injurious to the moral tone of the school or class. 

25. Wc arc satisfied, in the present ease, that the expulsion of the 
three children from the school for the reason that because of their conscienti¬ 
ously held religious faith, they do not join the singing of the National 
Anthem in the morning assembly though they do stand up respectfully when 
the anthem is sung, is a violation of their fundamental right 'to freedom of 
conscience anil freely to profess, practise and propagate religion'. 

26. Sliri Vishwanath Iyer and Shri Poti, who appeared for the 
respondents suggested that the appellants, who belonged but to a religious 
denomination could not claim the Fundamental Right guaranteed by Arti¬ 
cle 25(1) of the Constitution. They purported to rely upon a sentence in 
the judgment of this court in Acharya Jagdiihuiaranand v. Commissioner of Police, 
Calcutta. 1 * The question in that case was whether the Ananda Margis had 
a fundamental right within the meaning of Article 25 or Article 26 to 
perform Tandava dance in public streets and public places. The court found 
that Ananda Marga was a Hindu religious denomination and not a separate 
religion. The court examined the question whether the Tandava dance 
was a religious rite or practice essential to the tenets of the Ananda Marga 
and found that it was not- On that finding the court concluded that the 
Ananda Marga had no fundamental right to perform Tandava dance in 
public streets and public places. In the course of the discussion, at one 
place, there is found the following sentence: (SCC p. 530, para 9) 

Mr. Tarkunde for the petitioner had claimed protection of Article 25 
of the Constitution but in view of our finding that Ananda Marga was 
not a separate religion, application of Article 25 is not attracted. 

This sentence appears to have crept into the judgment by some slip. It is 
not a sequitur to the reasoning of the court on any of the issues. In fact, 
in the subsequent paragraphs, the Court has expressly proceeded to consider 
the claim or the Ananda Marga to perform Tandava dance in public streets 
pursuant to the right claimed by them under Article 25{l). 

12. AIR 19B4 SC 51: (19B3) 4 SCC 522 
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27. Wc, therefore, find that the Fundamental Rights of the appellants 
under Articles l l l^l)(u) and 25(1) have been infringed and they arc entitled 
to be protected. Wc allow the appeal, set aside the judgment of the High 
Court and direct the respondent authorities to re-admil the children into 
the school, to permit them to pursue their studies without hindrance and to 
facilitate the pursuit of their studies by giving them the necessary facilities. 
We only wish to add: our tradition teaches tolerance; our philosophy 
preaches tolerance; our Constitution practises tolerance; lei us not dilute it. 

j 2B. The appellants are entitled to their costs. 

I 

| (1986) 3 Supreme Court Cases 632 

j (Before P.N. Bhagwati, C.J. and Ranganath Misra, J.) 

j SHEEL'A BARSE (II) AND OTHERS Petitioners ; 

Versus 

UNION OF INDIA AND OTHERS .. Respondents. 

Writ Petition (Criminal; No. 1451 ol 1985t, 
decided on August 13, 1986 

Constitution of India — Articles 21 and 32 — Physically and mentally 
retarded children anti abandoned or destitute children kept in jails — Public 
interest writ petition against — Directions issued specifying thal they be lodged 
in protective or observation Ironies, investigation and trials against them be 
expedited, juvenile courts be set up one in each district and cadre of trained. 
I magistrates for dealing viith such cases be formed, investigation ant) trial against 

children accused of offences punishable with imprisonment of not more (lian 
7 years be completed within 3 and 6 months Iroin the dates of filing FIR 
and completion of trial respectively iu future ami from the date of the present 
order in pending cases — F.itaclntettl and implementation of Children Act by 
Parliament desired 

Hussatnara Khaioon (I) v. Hotm Secretary, State o! Bih.u. (1980) 1 SCC 81 : 
1930 SCC (Cn) 23; (19^9) * SCR 169- AIR 1979 SC 1360- 1979 Crt 
U 1036. tefer r eu to 

R-M/744b'CR 

Advocates who appeared to this case: 

, Petitioner-in-person: 

j Karbaus Lai, Senior Advocate ;Tapas Ray. D.K. Stnba. LR. Das. Gtnsh 

Chander, Ms Suhnshim. Framed Swamp. D Bhandan. C.Y.S. Rao, 
P.D. Snarma, O.^. Mukherjee. R. Muklicijce. A V. Rangaro. T.V. Ratnam. 
S.B. Bhasine. A.S. Bhasme and A.M. Kh.uvwi'kJi. Advocates, with himl. 
for the Respondents. 

Order 

; .1. We made an order on July 12. 1986 issuing various directions 

in regard to physically tuid menially retarded children js also abandoned 

^Uoder Article 32 of the Constitution ol India 


( 
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preserve discipline that the changes in the rule were effected. We arc not 
ia I is Red that there has been violation of any iaw in doing so. 

21. On a careful consideration of the questions involved in this appeal, 
we hold that the High Court was right in its decision. We accordingly 
dismiss the appeal. 

(1987) 1 Supreme Court Cases 124 

(Before P.N. Bhagwati, C.J. and Ranganath Misra, V. Kkaiid, 

G.L. Oza and M.M. Dutt, JJ.) 

Writ Petition No. 12437 of 1985f 

S.P. SAMPATH KUMAR .. Petitioner; 

Versus 

UNION OF INDIA AND OTHERS .. Respondents. 

Writ Petition No. 12460 of 19B5f 

J. N. GUPTA .. Petitioner ; 

Versus 

UNION OF INDIA AND OTHERS .. Respondents. 

And 

Writ Petition No. 238 of I986f 

D.J. SOMAIYA AND ANOTHER .. Petitioners ; 

Versus 

UNION OF INDIA AND OTHERS .. Respondents. 

Writ Petitions Nos. 12437 and 12460 of 1985 and 238 of 1986 with 
Transferred Cases Nos. 9-11 and 12-13 of 1986 in Transfer 
Petitions Nos. 312-320 of 1985, decided on 
December 9, 1986 

Administrative Tribunals Act, 1985 — Section 28 — Exclusion of High 
Courts’ jurisdiction under Articles 226 and 227 of judicial review in service mat¬ 
ters however keeping jurisdiction of Supreme Court under Articles 32 and 136 
open — Constitutionality — Held, the Act would not be rendered unconstitutional 
if the amendments in (he provisions thereof (Sections 4, 6 and 8), as suggested 
by Supreme Court, are carried out within a reasonable period (March 31, 1987) 
so as to make the Administrative Tribunal constituted under it an equally effi¬ 
cacious and effective alternative to the High Court 

Administrative Tribunals Act, 1985 — Section 4 — Must be amended so 
as not to confer absolute and unfettered discretion on Government in (be matter 
of appointment of Chairman, Vice-Chairmen and Administrative Members of 
(be Tribunal — Suggestions made iu this regard 

Administrative Tribunals Act, 1985 — Section 4 — There must be a perma¬ 
nent bench or if there is not sufficient work, (hen a circuit bench of the Tribunal 
at every place where there Is a seal of the High Court 

Administrative Tribunals Act, 1985 — Section 6(l)(c) — Held, invalid and 
must be deleted 


tUndcr Article 32 of the Comticuiion ol India 
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™ bnDa,s Act, 1985-Section 6(2)-Most be amended 
so as to make District Judge or advocate who is qualified to be a High Court Judge 
eligible for appointment as Vice-Chairman 

Administrative Tribunals Act, 1985 - Section 8 — Term or five years of 
office under, too short — Should be suitably ameuded 

Constitution or India — Article 323-A [as introduced by Constitution (Forty, 
second Amendment) Act, 1976] — Constitutional amendment of 1976 autborisinn 
exclusion or jurisdiction or High Court under Articles 226 and 227 postulates 
for its validity that the law made under Article 323-A(l) excluding such jurisdic^ 
tion must provide Tor an effective alternative institutional mechanism or autboritv 
for judicial review J 

Constitution or India-Articles 226, 227, 32, 136 and 368 - Judicial 
review Exclusion or Constitutional amendment permitting enactment of 
law excluding judicial review altogether would affect basic structure of the Cons¬ 
titution— But partial exclusion with provision for setting up effective alter¬ 
native institutional mechanisms or arrangements for judicial review permissible 

1935^ Supr r e , C ° Urt by ‘ ts ordcr da!ed October 31, 

e p <L 4 Sc ,9 I? 8 ] had lssu ed rule nisi on the writ petitions or the peti¬ 
tioner S.P. Sampalh Kumar and others. It had issued certain interim direc¬ 
tions and had referred the writ petitions to a Constitution Bench of five Judges 
Tor decision. Accordingly the Constitution Dench heard the petitions and 
re ”? cr K ed thc P rc sent judgments. The main judgment was delivered by Ranea- 
nath Mtsra J. and Bhagwati, C.J. delivered a concurring judgment Both 
judgments have been signed by all the five Judges. S 

Held : Per curiam 

The Administrative Tribunals Act by its Section 28 has excluded the power 

™ ™ W e i er , C !“ d by the Cour,s in Service mailers under Arti- 
des 226 and 227. But it has not excluded the judicial review wholly inasmuch 
as the jurisdiction of the apex Court under Arlicies 32 and 136 has been kept 

1 3C k l iere u , bus a where matters of importance and grave injustice 
can be brought for determination or rectification. (Paras 14 and 16) 

The Act was enacted under Article 323-A(l). Article 323-A was 
duced by the Constitution (Forty-second Amendment) Act, 1976. Clause (2)(d) 
f Article 323-A specifically authorises the exclusion of jurisdiction of the High 
Court under Articles 226 and 227 by any law made by Parliament But it 
must be read as implicit m Article 323-A that the law excluding the jurisdiction 
of the High Court under Articles 226 and 227 permissible under it mus' S 
leave a void but it must set up another effective institutional mechanism or 
authority and vest the power of judicial review in it. Though judicial review 

,s -f. ba f ,c and essc ^ tia ’ fe . aturc ° r the Constitution and it cannot be abrogated 
without affecting the basic structure of the Constitution, but if any constitu¬ 
tional amendment made by Parliament takes away from the High Court the 
power of judicial review in any particular area and vesis it in any other insti¬ 
tutional mechanism or authority, it would not be violative or the basic strut:- 
ture doctrine, so long as the essential condition is fulfilled, namely that the 
alternative institutional mechanism or authority set up by the parliamentary 
amendment 1S no less effective than the High Court. (p aras 3 and 4) 

v - l,ni ° n °S ,ndia > 3 SCC 625 r (1981) I SCR 206 : AIR 1980 3C 

K.K. Duila V. Union ojIndia, (1980) 4 SCC 38 : (1980) 3 SCR 8It, rifirnd to 

The Administrative Tribunal under the Act has been contemplated as a 
substitute and not as supplemental to the High Court in thc scheme of adminis- 
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tration of justice and it is entitled to exercise powers thereof. To provide the 
Tribunal as an additional forum from where parties could go to the High 
Court would certainly have been a retrograde step considering the situation 
and circumstances to meet which the innovation has been brought about. Thus 
barring of the jurisdiction of the High Court cannot be a valid ground of attack. 

(Para 16) 

But the Tribunal should be a real substitute of the High Court—not only 
in form and de jure but in content and de facto. The alternative arrange¬ 
ment has to be elTeciivc and efficient as also capable of upholding the con¬ 
stitutional limitations. It has, therefore, to be seen whether the Adminis¬ 
trative Tribunal established under the impugned Act can be regarded as equally 
effective and efficacious in exercising the power of judicial review as the High 
Court acting under Articles 226 and 227. (Paras 4 and 17) 

In respect of qualifications of the Chairman of the Tribunal prescribed 
in Section 6 of the Act, clauses (a) and (fc) of sub-section (1) are not objection¬ 
able. The Chairman should be or should have been a Judge of a High Court. 
Ordinarily a retiring or retired Chief Justice of a High Court or when such a 
person is not available, a Senior Judge of proven ability either in office or 
retired should be appointed. That office should for all practical purposes be 
equated with the office of Chief Justice of a High Court. But clause (e) of 
Section 6(1) must be struck down as invalid. Appointing as Chairman of the 
Administrative Tribunal one who has merely held the post of a Secretary to 
the Government and who has no legal or judicial experience would not only 
fail to inspire confidence in the public mind but would also render the Adminis¬ 
trative Tribunal a much less effective and efficacious mechanism than the High 
Court. (Paras 5 and 21) 

Under Section 6(2), a Vice-Chairman with these qualifications and 
experience of two years may be considered for appointment as Chairman. But 
Section 6(2) provides a little weightage in favour of the members of the Services 
and value-discounting of the judicial members inasmuch as a District Judge 
or an advocate who is qualified to be a Judge of a High Court has not been 
considered eligible for appointment as the Vice-Chairman. This has the effect 
of making the Tribunal less effective and efficacious than the High Court. 
Accordingly, a District Judge or an advocate who is qualified to be a Judge of 
the High Court should be regarded as eligible for being Vice-Chairman of 
the Administrative Tribunal and unless an amendment to that effect is carried 
out on or before March 3J, 1987, the impugned Act would have to be declared 
to be invalid, because the provision in regard to composition of the Adminis¬ 
trative Tribunal cannot be severed from the other provisions contained in 
the impugned Act (Paras 6 and 21) 

[Ed. Though clause (c) of Section 6(1) has been declared invalid, the 
corresponding clauses of Section 6(2) have not been specifically held to be 
invalid.) 

So Tar as tbe appointment of Chairman, Vice-Chairman and Adminis¬ 
trative Members is concerned, the sole and exclusive power to make such 
appointment is conferred on the Government under the impugned Act. There 
is no obligation cast on the Government to consult the Chief Justice of India 
or to follow any particular selection procedure in this behalf. Almost all cases 
in regard to service matters which come before the Administrative Tribunal 
would be againsl the Government or any of its officers and it would not be 
conducive to judicial independence to leave such unfettered and unrcslricted 
discretion in the executive. Moreover, the power of appointment and promo¬ 
tion vested in the executive can have prejudicial effect on the independence 
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of the Chairman, Vice-Chairman and Members of the Administrative Tribunal, 
if such power is absolute and unfettered. Since total insulation of the judiciary 
from all forms of interference from the coordinate branches of Government 
is a basic essentia] feature of the Constitution, the same independence from 
possibility of executive pressure or influence must also be ensured to the 
Chairman. Vice-Chairman and Members of the Administrative Tribunal. 
Therefore, the appointment of Chairman, Vice-Chairman and Administrative 
Members should be made by the concerned Government only after consulta¬ 
tion with the Chief Justice of India and such consultation must be meaningful 
and effective and ordinarily the recommendation of the Chief Justice of India 
must be accepted unless there are cogent reasons, in which event the reasons 
must be disclosed to the Chief Juslice of India and bis response must be invited 
to such reasons. Alternatively, a high powered Selection Committee headed 
by the Chief Justice of India or a sitting Judge of the Supreme Court or con¬ 
cerned High Court nominated by the Chief Justice of India may be set up for 
such selection. If either of these two modes of appointment is adopted, it 
would save the impugned Act from invalidation. Otherwise, it will be outside 
'be scope of the power conferred on Parliament under Article 323-A. How¬ 
ever, the judgment shall operate prospectively and would not affect appoint¬ 
ments already made to the offices of Vice-Chairman and Member—both ad¬ 
ministrative and judicial. (Paras 7 and 21) 

The term of five years prescribed under Section 8 for Chairman, Vice- 
Chairman or other members of the Tribunal requiring them to retire at the end 
of five years is neither convenient to the person selected for the job nor ex¬ 
pedient to the scheme. When amendments to the Act are undertaken, this 
aspect of the matter deserves to be considered, particularly because the choice 
in that event would be wide leaving scope for proper selection to be made. 

(Para 22) 

Lastly, the Government must set up a permanent bench, and if that is 
not feasible having regard to the volume of work, then at least a circuit bench, 
of the Administrative Tribunal wherever there is a seat of the High Court, 
on or before March 31, 1987. That would be necessary if the provisions of 
tbc impugned Act are to be sustained. (Para 8) 

{The Court desired that the above amendments be carried out within a 
reasonable period not beyond March 31, 1987.) (Para 23) 

R-M/7634/CA 
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Tbc Judgments of the Court were delivered by 

Bhagwati, C.J. (Concurring) 1 '— I am in entire agreement with the judgment 
prepared by my learned Brother Ranganatb Misra, but since the questions 
involved in these writ petitions are or seminal importance affecting, as they 
do, the structure of the judicial system and the principle of independence of 
the Judiciary, I think I would be failing in my duty if I did not add a few words 
of my own. 


JUT- 


*The signatures of at) five judges hive been appended to this concurring judgment 
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2. There are two questions which arise for consideration in these writ 
petitions and they have been succinctly set out in the judgment of Ranganath 
Misra, J. The first question is whether the exclusion of the jurisdiction of the 
High Court under Articles 226 and 227 of the Constitution in service matters 
specified in Section 28 or the Administrative Tribunals Act, 1985 (hereinafter 
referred to as the impugned Act) and the vesting of exclusive jurisdiction in 
such service matters in the Administrative Tribunal to be constituted under 
the impugned Act, subject to an exception in favour of the jurisdiction of this 
Court under Articles 32 and 136, is unconstitutional and void and in any event, 
even if the first question be answered against the petitioners and in favour 
of the government, the second question required to be considered is, whether 
the composition of the Administrative Tribunal and the mode of appoint¬ 
ment of Chairman, Vice-Chairman and members have the effect of introducing 
a constitutional infirmity invalidating the provisions of the impugned Act. 1 
agree with the answers given to these questions in the judgment of Ranganath 
Misra, J. 1 would articulate my reasons as follows : 

3. It is now well settled as a result of the decision of this Court in 
Minerva Mills Lid. v. Union of India 1 that judicial review is a basic and essen¬ 
tial feature of the Constitution and no law passed by Parliament in exercise 
of its constituent power can abrogate it or take it away, ir the power of judicial 
review is abrogated or taken away ihc Constitution will cease to be what it is. 
It is a fundamental principle of our constitutional scheme that every organ of 
the State, every authority under the Constitution, derives its power from the 
Constitution and has to act within the limits or such power. It is a limited 
government which we have under the Constitution and both tbe executive 
and the legislature have to act within tbe limits of the power conferred upon 
them under the Constitution. Now a question may arise as to what are the 
powers of the executive and whether the executive has acted within the scope 
of its power. Such a question obviously cannot be left to the executive to 
decide and for two very good reasons. First the decision of the question would 
depend upon the interpretation of (he Constitution and the laws and this would 
preeminently be a matter fit to be decided by the judiciary, because it is the 
judiciary which alone would- be possessed or expertise in this field and secondly, 
the constitutional and legal protection afforded to the citizen would become 
illusory, if it were left (o the executive to determine the legality of its own 
action. So also ir the legislature makes a law and a dispute arises whether in 
making the law, the legislature has acted outside the area of its legislative 
competence or the law is violative of the fundamental rights or of any other 
provisions of the Constitution, its resolution cannot, for the same reasons, 
be left to the determination of the legislature. The Constitution has, there¬ 
fore created an independent machinery for resolving these disputes and this 
independent machinery is the judiciary which is vested with the power of judi¬ 
cial review to determine the legality of executive 3ction and the validity of 

I. (1981) 1 SCR 206 : (1980) 3 SCC 625 : AIR 1980 SC 1789 
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legislation passed by the legislature. The judiciary is constituted the ultimate 
interpreter of the Constitution and to it is assigned the delicate task of deter¬ 
mining what is the extent and scope of the power conferred on each branch 
of government, what are the limits on the exercise of such power under the 
Constitution and whether any action of any branch transgresses such limits. 
It is also a basic principle of the Rule of Law which permeates every provision 
of the Constitution and which forms its very core and essence that the exercise 
of power by the executive or any other authority must not only be conditioned 
by the Constitution but also be in accordance with law and it is the judiciary 
which has to ensure that the law is observed and there is compliance with 
the requirements of law on the part of the executive and other authorities. 
This function is discharged by the judiciary by exercise of the power of judicial 
review which is a most potent weapon in the hands of the judiciary Tor mainte¬ 
nance of the Rule of Law. The power of judicial review is an integral part of 
our constitutional system and without it, there will be no government of laws 
and the Rule of Law would become a teasing illusion and a promise of un¬ 
reality. That is why I observed in my judgment in Minerva Mills Ltd. case » 
at pages 287 and 288 : (SCC p. 678, para 87) 

I am or the view that if there is one feature of our Constitution which, 
more than any other, is basic and fundamental to the maintenance of 
democracy and the rule of law, it is the power of judicial review and it is 
unquestionably, to my mind, part or the basic structure of the Constitution. 
Of course, when I say this 1 should not be taken to suggest that 
effective alternative institutional mechanisms or arrangements for judicial 
review cannot be made by Parliament. But what I wish to emphasise 
is that judicial review is a vital principle of our Constitution and it can¬ 
not be abrogated without affecting the basic structure of the Constitution. 
If by a constitutional amendment, the power of judicial review is taken 
away and it is provided that the validity of any law made by the legis¬ 
lature shall not be liable to be called in question on any ground, even if 
it is outside the legislative competence of the legislature or is v'olativc 
of any fundamental rights, it would be nothing short of subversion of 
the Constitution, for it would make a mockery of the distribution oflcgis- 
lativc powers between the Union and the States and render the funda¬ 
mental rights meaningless and futile. So also if a constitutional amend¬ 
ment is made which has the effect of taking away the power of judicial 
review and providing that no amendment made in the Constitution shall 
be liablo to be questioned on any ground, even if such amendment is 
violative of the basic structure and, therefore, outside the amendatory 
power of Parliament, it would be making Parliament sole judge of the 
constitutional validity of what it has done and that would, in effect and 
substance, nullify the limitation on the amending power of Parliament 
and alTect the basic structure of the Constitution. The conclusion must 
therefore inevitably follow that clause (4) of the Article 368 is unconstitu¬ 
tional and void as damaging the basic structure of the Constitution. 

It is undoubtedly true that my judgment in Minerva Mills Ltd. case ’ was a 
minority judgment but so far as this aspect is concerned, the majority Judges 
also took the same view and held Ihat judicial review is a basic and essential 
feature of the Constitution and it cannot be abrogated without affecting the 
basic structure of the Constitution and it is equally dear from the same decision 
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that though judicial review cannot be altogether abrogated by Parliament by 
amending the Constitution in exercise of its constituent power. Parliament 
can certainly, without in any way violating the basic structure doctrine, set up 
effective alternative institutional mechanisms or arrangements for judicial 
review. The basic and essential feature of judicial review cannot be dispensed 
with but it would be within the competence of Parliament to amend the Cons¬ 
titution so as to substitute in place of the High Court, another alternative 
institutional mechanism or arrangement for judicial review, provided it is no 
less efficacious than the High Court. Then, instead of the High Court, it 
would be another institutional mechanism or authority which would be exercis¬ 
ing the power of judicial review with a view to enforcing the constitutional 
limitations and maintaining the Rule of Law. Therefore, ir any constitutional 
amendment made by Parliament takes away from the High Court the power of 
judicial review in any particular area and vests it in any other institutional 
mechanism or authority, it would not be violative of the basic structure doctrine, 
so long as the essential condition is fulfilled, namely, that the alternative insti¬ 
tutional mechanism or authority set up by the parliamentary amendment is 
no less effective than the High Court. 

4. Here, in the present case, the impugned Act has been enacted by 
Parliament in exercise of the power conferred by clause (1) of Article 323-A 
which was introduced in the Constitution by Constitution (42nd Amendment) 
Act, 1976. Clause (2)(d) of this article provides that a law made by Parliament 
under clause (l) may exclude the jurisdiction of courts, except the jurisdiction 
of the Supreme Court under Article 136, with respect to the disputes or com¬ 
plaints referred to in clause (1). The exclusion of the jurisdiction or the High 
Court under Articles 226 and 227 by any law made by Parliament under 
clause (I) of Article 323-A is, therefore, specifically authorised by the consti¬ 
tutional amendment enacted in clause (2 )(cl) or that article. It is clear from the 
discussion in the preceding paragraph that this constitutional amendment 
authorising exclusion or the jurisdiction of the High Court under Articles 226 
and 227 postulates for its validity that the taw made under clause (I) or Arti¬ 
cle 323-A excluding the jurisdiction of the High Court under Articles 226 
and 227 must provide for an effective alternative institutional mechanism or 
authority for judicial review. If this constitutional amendment were to permit 
a law made under clause (I) of Article 323-A to exclude the jurisdiction of the 
High Court under Articles 226 and 227 without setting up an effective alternative 
institutional mechanism or arrangement for judicial review, it would be vio¬ 
lative of the basic structure doctrine and hence outside the constituent power 
of Parliament. It must, therefore, be read as implicit in this constitutional 
amendment that the law excluding the jurisdiction of the High Court under 
Articles 226 and 227 permissible under it must not leave a void but it must set 
up another effective institutional mechanism or authority and vest the power 
ol - judicial review in it. Consequently, the impugned Act excluding the juris¬ 
diction of the High Court under Articles 226 and 227 in respect of service 
matters and vesting such jurisdiction in the Administrative Tribunal can pass 
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the test of constitutionality as being within the ambit and coverage of 
clause (2)(r/) of Article 323-A, only if it can be shown that the Administrative 
Tribunal set up under the impugned Act is equally efficacious as the High Court, 
sd far as the power of judicial review over service matters is concerned. We 
must, therefore, address ourselves to the question whether the Administrative 
Tribunal established under the impugned Act can be regarded as equally effec¬ 
tive and efficacious in exercising the power of judicial review as the High Court 
acting under Articles 226 and 227 of the Constitution. 

5. It is necessary to bear in mind that service matters which are removed 
from the jurisdiction of the High Court under Articles 226 and 227 of the 
Constitution and entrusted to the Administrative Tribunal set up under the 
impugned Act for adjudication involve questions of interpretation and appli¬ 
cability of Articles 14, 15, 16 and 311 in quite a large number of cases. These 
questions require for their determination not only judicial approach but also 
knowledge and expertise in this particular branch of constitutional law. It 
is necessary that those who adjudicate upon these questions should have same 
modicum of legal training and judicial experience because wc find that some 
of these questions arc so difficult and complex that they baffie the minds of 
even trained judges in the High Courts and the Supreme Court. That is the 
reason why at the time of the preliminary hearing of these writ petitions wc 
insisted that every bench of the Administrative Tribunal should consisL or 
one judicial member and one administrative member and there should be no 
preponderance of administrative members on any bench. Or course, the pre¬ 
sence of the administrative member would provide input of practical experience 
in the functioning of the services and add to the efficiency of the Administrative 
Tribunal but the legal input would undeniably be more important and sacri¬ 
ficing Lhc legal input or not giving it sufficient weightage would definitely impair 
the efficacy and effectiveness of the Administrative Tribunal as compared to 
the High Court. Now SecLion 6 provides that the Chairman of the Adminis¬ 
trative Tribunal should be or should have been a Judge of the High Court or 
he should have for at least two years held office of Vice-Chairman or he should 
have for at least two years held the post of Secretary to the Government of 
India or any other post under the Central or State Government carrying a 
scale of pay which is not less than that of a Secretary to the Government of 
India. I entirely agree with Ranganath Misra, J. that the Chairman of the 
Administrative Tribunal should be or should have been a Judge or a High Court 
or he should have for at least two years held office as Vice-Chairman. If he 
has held office as Vice-Chairman for a period of at least two years he would 
have gathered sufficient experience and also within such period of two years, 
acquired reasonable familiarity with the constitutional and legal questions 
involved in service matters. But substituting the Chief Justice of a High Court 
by a Chairman of the Administrative Tribunal who has merely held the post 
of a Secretary to the government and who has no legal or judicial experience 
would not only fail to inspire confidence in the public mind but would also 
render the Administrative Tribunal a much less effective and efficacious 
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mechanism than the High Court. We cannot afford to forget that it is the 
High Court which is being supplanted by the Administrative Tribunal and it 
must be so manned as to inspire confidence in the public mind that it is a highly 
competent and expert mechanism with judicial approach and objectivity. Of 
course, I must make it clear that when I say this, I do not wish to cast any 
reflection on the members of the Civil Services because fortunately we have, 
in our country, brilliant civil servants who possess tremendous sincerity, drive 
and initiative and who have remarkable capacity to resolve and overcome 
administrative problems of great complexity. But what is needed in a judicial 
tribunal which is intended to supplant the High Court is legal training and 
experience. I am, therefore, of the view, in agreement with Ranganath Misra, J. 
that clause (c) of Section 6(1) must be struck down as invalid. 

6. I also fail to see why a District Judge or an advocate who is qualified 
to be a Judge of a High Court should not be eligible to be considered for 
appointment as Vice-Chairman of the Administrative Tribunal. It may be 
noted that since the Administrative Tribunal has been created in substitution 
of the High Court, the Vice-Chairman of the Administrative Tribunal would 
be in the position of a High Court Judge and if a District Judge or an advocate 
qualified to be a Judge of the High Court, is eligible to be a High Court Judge, 
there is no reason why he should not equally be eligible to be a Vice-Chairman 
of the Administrative Tribunal. Can the position or a Vice-Chairman of 
the Administrative Tribunal be considered higher than that of a High Court 
Judge so that a person who is eligible to be a High Court Judge may yet be 
regarded as ineligible for becoming a Vice-Chairman of the Administrative 
Tribunal. It does appear that the provisions of the impugned Act in regard 
to the composition of the Administrative Tribunal are a little weighted in favour 
of members of the Services. This weighlagc in favour of the members of the 
Services and value-discounting of the judicial members docs have the effect 
of making the Administrative Tribunal less effective and efficacious than the 
High Court. 1 would therefore suggest that a District Judge or an advocate 
who is qualified to be a Judge of the High Court should be regarded as eligible 
for being Vice-Chairman of the Administrative Tribunal and unless an amend¬ 
ment to that effect is carried out on or before March 31, 1987, the impugned 
Act would have to be declared to be invalid, because the provision in regard 
to composition of the Administrative Tribunal cannot be severed from the other 
provisions contained in the impugned Act. 

7. That takes me to another serious infirmity in the provisions of the 
impugned Act in regard to the mode of appointment of the Chairman, Vice- 
Chairman and members of the Administrative Tribunal. So far as the appoint¬ 
ment of judicial members of the Administrative Tribunal is concerned, there 
is a provision introduced in the impugned Act by way of amendment that the 
judicial members shall be appointed by the government concerned in consul¬ 
tation with the Chief Justice of India. Obviously no exception can be taken 
to this provision, because even so far as Judges of the High Court arc concerned. 
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their appointment is required to be made by the President inter alia in con¬ 
sultation with the Chief Justice or India. But so far as the appointment oT 
Chairman, Vice-Chairmen and administrative members is concerned, the sole 
and exclusive power to make such appointment is conferred on the govern¬ 
ment under the impugned Act. There is no obligation cast on the government 
to consult the Chief Justice of India or to follow any particular selection pro¬ 
cedure in this behalf. The result is that it is left to the absolute unfettered 
discretion of Ihc government to appoint such person or persons as it likes as 
Chairman, Vice-Chairman and administrative members of the Administrative 
Tribunal. Now it may be noted that almost all cases in regard to service 
matters which come before the Administrative Tribunal would be against the 
government or any of its officers and it would not at all be conducive to judi¬ 
cial independence to leave unfettered and unrestricted discretion in the executive 
to appoint the Chairman, Vice-Chairmen and administrative members, if a 
judicial member or an administrative member is looking forward to promotion 
as Vice-Chairman or Chairman, he would have to depend on the goodwill 
and favourable stance of the executive and that would be likely to affect the 
independence and impartiality of the members of the Tribunal. The same 
would be the position vis-a-vis promotion to the office of Chairman of the 
Administrative Tribunal. The administrative members would also be likely 
to carry a sense of obligation to the executive for having been appointed mem¬ 
bers of the Administrative Tribunal and that would have a tendency to impair 
the independence and objectivity of the members of the Tribunal. There 
can be no doubt that the power of appointment and promotion vested in the 
executive can have prejudicial effect on the independence of the Chairman, 
Vice-Chairmen and members of the Administrative Tribunal, if such power 
is absolute and unfettered. If the members have to look to the executive for 
advancement, it may tend, directly or indirectly, to influence their decision¬ 
making process particularly since the government would be a litigant in most 
of the cases coming before the Administrative Tribunal and it is the action 
of the government which would be challenged in such cases. That is the 
reason why in case of appointment of High Court Judges, the power of appoint¬ 
ment vested in the executive is not an absolute unfettered power bui it is hedged 
in by a wholesome check and safeguard and the President cannot make an 
appointment of a High Court Judge without consultation with the Chief Justice 
of the High Court and the Chief Justice of India and a healthy convention 
has grown up that no appointment would be made by the government which 
is not approved by the Chief Justice of India. This check or safeguard is 
totally absent in the case of appointment of the Chairman, Vice-Chairmen 
and administrative members or the Administrative Tribunal and the possi¬ 
bility cannot be ruled out—indeed the litigating public would certainly carry 
a reeling — that the decision-making process of the Chairman, Vice-Chairmen 
and members of the Administrative Tribunal might be likely to be affected 
by reason of dependence on the executive for appointment and promotion, 
it can no longer be disputed that total insulation of the judiciary from all forms 
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of interference from the coordinate branches of government is a basic essential 
Feature oT the Constitution, The Constitution-makers have made anxious 
provision to secure total independence of the judiciary from executive pressure 
or influence. Obviously, therefore, if the Administrative Tribunal is created 
in substitution of the High Court and the jurisdiction of the High Court under 
Articles 226 and 227 is taken away and vested in the Administrative Tribunal, 
the same independence from possibility of executive pressure or influence 
must also be ensured to the Chairman, Vice-Chairmen and members of the 
Administrative Tribunal. Or else the Administrative Tribunal would cease 
to be an equally effective and efficacious substitute for the High Court and the 
provisions of the impugned Act would be rendered invalid. I am, therefore, 
of the view that the appointment of Chairman, Vice-Chairmen and adminis¬ 
trative members should be made by the concerned government only after con¬ 
sultation with the Chief Justice of India and such consultation must be meaning¬ 
ful and effective and ordinarily the recommendation of the Chief Justice of India 
must be accepted unless there are cogent reasons, in which event the reasons 
must be disclosed to the Chief Justice of India and his response must be invited 
to such reasons. There is also another alternative which may be adopted 
by the government for making appointments of Chairman, Vice-Chairmen 
and members and that may be by setting up a High Powered Selection 
Committee headed by the Chief Justice of India or a silting Judge of the 
Supreme Court or concerned High Court nominated by the Chief Justice or 
India. Doth these modes of appointment will ensure selection of proper and 
competent persons to man the Administrative Tribunal and give it prestige and 
reputation which would inspire confidence in the public mind in regard to the 
competence, objectivity and impartiality of those manning the Administrative 
Tribunal. If cither of these two modes of appointment is adopted, it would 
save the impugned Act from invalidation. Otherwise, it will be outside the 
scope of the power conferred on Parliament under Article 323-A. I would, 
however hasten to add that this judgment will operate only prospectively 
and will not invalidate appointments already made to the Administrative 
Tribunal. But if any appointments of Vice-Chairmen or administrative 
members are to be made hereafter, the same shall be made by the government 
in accordance with cither of the aforesaid two modes of appointment. 

8. I may also add that if the Administrative Tribunal is to be an equally 
effective and efficacious substitution for the High Court on the basis of which 
alone the impugned Act can be sustained, there must be a permanent or if there 
is not sufficient work, then a circuit bench of the Administrative Tribunal at 
every place where there is a scat of the High Court. I would, therefore, direct 
the government to set up a permanent bench and if that is not feasible having 
regard to the volume of work, then at least a circuit bench of the Administrative 
Tribunal wherever there is a scat of the High Court, on or before March 31, 
1987. That would be necessary if the provisions of the impugned Act axe 
to be sustained. So far as rest of the points dealt with in the judgment of 
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Ranganath Misra, J, are concerned, I express my entire agreement with the 
view taken by him. 

Ranganath Misra, J(.— 1 The challenge raised to the vires or the Adminis¬ 
trative Tribunals Act, 1985, (hereinafter referred to as ‘the Act’) in an appli¬ 
cation under Article 32 of the Constitution and the other connected matters 
has been referred to the Constitution Bench for adjudication. Indisputably 
the Act has been framed within the ambit of Article 323-A which was brought 
into the Constitution by the Forty-Second Amendment Act in 1976. In exer¬ 
cise of power vested under Section }(3) or the Act, the Central Government 
appointed November I, 1985 as the date from which the Act would come into 
force. Thereupon Sampat Kumar and others (W. F. 12460 of 1985) moved 
this Court and the connected matters were brought before this Court or 
different High Courts which have since been transferred to this Court to be 
analogously heard. On October 31, 1985 a Division Bench of this Court 
gave certain interim directions including stay 0 r transfer of the pending appli¬ 
cations under Article 32 which were liable to be transferred to the Tribunal and 
also for continuance of exercise of jurisdiction under Article 32 in regard to 
disputes covered under the Act notwithstanding the bar provided in Section 28. 

10. In the writ applications as presented, the main challenge was to the 
abolition of the jurisdiction of this Court under Article 32 in respect of specified 
service disputes. Challenge was also raised against the taking away of the 
jurisdiction of the High Court under Articles 226 and 227. It was further 
canvassed that establishment of benches of the Tribunal at Allahabad, 
Bangalore, Bombay, Calcutta, Gauhati, Madras and Nagpur with the principal 
seat at Delhi would still prejudice the parties whose cases were already pending 
before the respective High Courts located at places other than these places 
and unless at the seat of every High Court facilities for presentation of appli¬ 
cations and Tor hearing thereof were provided the parties and their lawyers 
would be adversely affected. The interim order made on October 31, 1985, 
made provision to meet the working difficulties. Learned Attorney General 
on behalf of the Central Government assured the court that early steps would 
be taken to amend the law so as to save the jurisdiction under Article 32, remove 
other minor anomalies and set up a bench of the Tribunal at the seat of every 
High Court. By the Administrative Tribunals (Amendment) Ordinance, 
1986, these amendments were brought about and by now an appropriate Act 
of Parliament has replaced the Ordinance. Most of the original grounds of 
attack thus do not survive and the contentions that were canvassed at the 
hearing by the counsel appearing for different parlies are these : 

(1) Judicial review is a fundamental aspect of the basic structure of 
our Constitution and bar of the jurisdiction of the High Court 
under Articles 226 and 227 as contained in Section 28 of the Act 
cannot be sustained ; 

fThc signatures of all five judges have been appended to this leading judgment 
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(2) Even if the bar of jurisdiction is upheld, the Tribunal being a 
substitute of the High Court, its constitution and set up should 
be such that it would in fact function as such substitute and become 
an institution in which the parties could repose faith and trust; 

(3) Benches of the Tribunal should not only be established at the scat 
of every High Court but should be available at every place where 
the High Courts have permanent benches ; 

(4) So far as Tribunals set up or to be set up by the Central or the 
Stale Governments are concerned, they should have no jurisdiction 
in respect or employees of the Supreme Court or members of the 
subordinate judiciary and employees working in such establish¬ 
ments inasmuch as exercise of jurisdiction of the Tribunal would 
interfere with the control absolutely vested in the respective High 
Courts in regard to the judicial and other subordinate officers under 
Article 235 of the Constitution. 

11. After oral arguments were over, learned Attorney General, after 
obtaining instructions from the Central Government filed a memorandum to 
the effect that Section 2 (q) of the Act would be suitably amended so as to 
exclude officers and servants in the employment of the Supreme Court and 
members and staff of the subordinate judiciary from the purview of the Act. 
In the same memorandum it has also been said that government would arrange 
for sittings of the benches of Ihc Tribunal at the seat or scats of each High 
Court on the basis that ‘sittings' will include ‘circuit sittings’ and the details 
thereof would be worked out by the Chairman or the Vice-Chairman concerned. 

12. With these concessions made by the learned Attorney General, 
only two aspects remain to be dealt with by us, namely, those covered by the 
first and the second contentions. 

13. Strong reliance was placed on the judgment or Bhagwati, J. (one 
or us — presently the learned Chief Justice) in Minerva Mills Ltd. v. Union of 
India', where it was said : (SCC p. 678, para 87) 

The power or judicial review is an integral part or our constitutional 
system and without it, there will be no government of laws and Ihc rule 
of law would become a teasing illusion and a promise of unreality. I am 
of 1 the view that if there is one feature of our Constitution which, more 
than any other, is basic and fundamental to the maintenance of democracy 
and the rule or law, it is the power of judicial review and it is unquestion¬ 
ably, to my mind, part of the basic structure of the Constitution. Of 
course, when 1 say this I should not be taken to suggest that effective 
alternative institutional mechanisms or arrangements Tor judicial review 
cannot be made by Parliament. But what I wish to emphasise is that 
judicial review is a vital principle of our Constitution and it cannot be 
abrogated without affecting the basic structure of the Constitution jr 
by a constitutional amendment, the power of judicial review is taken 
away and it is provided that the validity D r any law made by the legislature 
shall not be liable to be called in question on any ground, even if it is 

]. (I9B1) J SCR 206, 287 : (1980) 3 SCC 623 ; AIR 1980 SC 1789 
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outside the legislative competence of the legislature or is violative of any 
fundamental rights, it would be nothing short of subversion of the Consti¬ 
tution, for it would make a mockery or the distribution of legislative 
powers between the Union and the States and render the fundamental 
rights meaningless and futile. So also if a constitutional amendment is 
made which has the effect of taking away the power of judicial review... 

14. Article 32 was described by Dr Ambedkar in course of the debate 
in the Constituent Assembly as the ‘soul' and ‘heart* of the Constitution and 
it is in recognition of this position that though Article 323-A(2)(<f) authorised 
exclusion of jurisdiction under Article 32 and the original Act had in Section 28 
provided for it, by amendment jurisdiction under Article 32 has been left un¬ 
touched. The Act thus saves jurisdiction of this Court both under Article 32 
in respect of original proceedings as also under Article 136 for entertaining 
appeals against decisions oT the Tribunal on grant of special leave. Judicial 
review by the apex court has thus been left intact. 

15. The question that arises, however. Tor consideration is whether bar 
of jurisdiction under Articles 226 and 227 affects the provision for judicial 
review. The right to move the High Court in its writ jurisdiction — unlike the 
one under Article 32 • is not a fundamental right. Yet, the High Courts, as 
the working experience of three-and-a-half decades shows have in exercise 
of the power of judicial review played a definite and positive role in the matter 
oT preservation oT fundamental and other rights and in keeping administrative 
action under reasonable control. In these thirty-six years following the en¬ 
forcement of [he Constitution, not only lias India’s population been more 
than doubled but also the number of litigations before the courts including 
the High Courts has greatly increased. As the pendency in the High Courts 
increased and soon became the pressing problem of backlog, the nation’s 
attention came to be bestowed on this aspect. Ways and means to relieve 
the High Courts or the load began to engage the attention of the government 
at the Centre as also in the various States. As early as 1969, a Committee was 
set up by the Central Government under the chairmanship of Mr Justice Shah 
or this Court to make recommendations suggesting ways and means for effec¬ 
tive, expeditious and satisfactory disposal of matters relating to service disputes 
of government servants as it was found that a sizeable portion of pending 
litigations related to this category. The Committee recommended the setting 
up of an independent Tribunal to handle the pending cases before this Court 
and the High Courts. While this report was still engaging the attention of 
government, the Administrative Reforms Commission also took note of the 
situation and recommended the setting up of Civil Services Tribunals to deal 
with appeals of government servants against disciplinary action. In certain 
States, Tribunals of this type Came into existence and started functioning. 
But the Central Government looked into the matter further as it transpired 
that the major chunk or service litigations related to matters other than dis¬ 
ciplinary action. In May 1976, a Conference of Chief Secretaries of the Stales 
discussed this problem. Then came the Forty-Second Amendment of the 
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Constitution bringing in Article 323-A which authorised Parliament to provide 
by law “for the adjudication or trial by administrative tribunals or disputes 
and complaints with respect to recruitment and conditions of service or per¬ 
sons appointed to public services and posts in connexion with the affairs of 
the Union or of any State or of any local or other authority within the territory 
of India or under the control of the Government of India or of any Corporation 
owned or controlled by the government”. As already stated this article envi¬ 
saged exclusion of the jurisdiction of all courts, except the jurisdiction of the 
Supreme Court under Article 136, with respect to the disputes or complaints 
referred to in clause (1). Though the Constitution now contained the enabling 
power, no immediate steps were taken to set up any Tribunal as contemplated 
by Article 323-A. A Constitution Bench of this Court in K. K. Dutta v. 
Union of India 1 , observed : [SCC p. 39, para 1: SCC (L & S) p. 486] 

There arc few other Jitigative areas than disputes between members 
of various services inter se, where the principle that public policy requires 
that all litigation must have an end can apply with greater force. Public 
servants ought not to be driven or required to dissipate their time and 
energy in courtroom battles. Thereby their attention is diverted from 
public to private affairs and their inter sc disputes affect their sense of 
oneness without which no institution can function effectively. The consti¬ 
tution of Service Tribunals by Slate Governments with an apex Tribunal at 
the Centre, which, in the generality of cases, should be the final arbiter 
of controversies relating to conditions of service, including the vexed 
question of seniority, may save the courts from the avalanche of writ 
petitions and appeals in service matters. The proceedings of such Tri¬ 
bunals can have the merit of informality and if they will not be tied down 
to strict rules of evidence, they might bo able to produce solutions which 
will satisfy many... 

In the meantime the problem of the backlog of cases in the High Courts became 
more acute and pressing and came to be further discussed in Parliament and 
in conferences and seminars. Ultimately in January 1985, both Houses of 
Parliament passed the Bill and with the Presidential assent on February 27, 
1985, the law enabling the long awaited Tribunal to be constituted came into 
existence. As already noticed, the Central Government notified the Act to 
come into force with effect from November 1, 1985. 

16. Exclusion of the jurisdiction of Lhe High Courts in service matters 
and its propriety as also validity have thus to be examined in the background 
indicated above. We have already seen that judicial review by this Court 
is left wholly unaffected and thus there is a forum where matters of importance 
and grave injustice can be brought for determination or rectification. Thus 
exclusion or the jurisdiction of the High Court does not totally bar judicial 
review. This Court in Minerva Mills' case 8 did point out that (SCC p. 678, 
para 87) “effective alternative institutional mechanisms or arrangements for 
judicial review” can be made by Parliament. Thus it is possible to set up an 
alternative institution in place of the High Court for providing judicial review. 


2. (I9SQ) 3 SCR SI! : (1980) 4 SCC 38 : J980 SCC (L & S) 485 : AIR. 1980 SC205G 
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The debates and deliberations spread over almost two decades for exploring 
ways and means for relieving the High Courts or the load of backlog of cases and 
for assuring quick settlement of service disputes in the interest or the public 
servants as also the country cannot be lost sight of while considering this 
aspect. It has not been disputed before us — and perhaps could not have been — 
that the Tribunal under the scheme of the Act would take over a part of the 
existing backlog and a share of the normal load of the High Courts. The 
Tribunal has been contemplated as a substitute and not as supplemental to 
the High Court in the scheme of administration of justice. To provide the 
Tribunal as an additional forum from where parties could go to the High Court 
would certainly have been a retrograde step considering the situation and 
circumstances to meet which the innovation has been brought about. Thus 
barring of the jurisdiction of the High Court can indeed not be a valid ground 
of attack. 


17. What, however, has to be kept in view is that the Tribunal should 
be a real substitute for the High Court — not only in form and de jure but in 
content and de facto. As was pointed out in Minerva Mills 1 , the alternative 
arrangement has to be effective and efficient as also capable of upholding the 
constitutional limitations. Article 16 of the Constitution guarantees equality 
of opportunity in matters of public employment. Article 15 bars discrimi¬ 
nation on grounds of religion, race, caste, sex or place of birth. The touch¬ 
stone of equality enshrined in Article 14 is the greatest of guarantees for the 
citizen. Centring around these articles in the Constitution a service juris¬ 
prudence has already grown in this country. Under Sections 14 and 15 of the 
AcL all the powers of the courts except those of this Court in regard to matters 
specified therein vest in the Tribunal — cither Central or State. Thus the Tribu¬ 
nal is the substitute of the High Court and is entitled to exercise the powers 
thereof. 

18, The High Courts have been functioning over a century and a quarter 
and until the Federal Court was established under the Government of India 
Act, 1935, used to be the highest courts within their respective jurisdictions 
subject to an appeal to the Privy Council in a limited category of cases. In 
this long period of about six scores of years, the High Courts have played 
their role effectively, efficiently as also satisfactorily. The litigant in this 
country has seasoned himself to look up to the High Court as the unfailing 
protector of his person, property and honour. The institution has served 
its purpose very well and the common man has thus come to repose great confi¬ 
dence therein. Disciplined, independent and trained judges well versed in law 
and working with all openness in an unattached and objective manner have 
ensured dispensation of justice over the years. Aggrieved people approach the 
court — the social mechanism to act as the arbiler — not under legal obligation 
but under the belief and faith that justice shall be done to them and the State’s 
authorities would implement the decision of the court. It is, therefore, of 
paramount importance that the substitute institution — the Tribunal — must be 
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a worthy successor of the High Court in all respects. That is exactly what this 
Court intended to convey when it spoke of an alternative mechanism in 
Minerva Mills' case. 1 

19. Chapter II of the Act deals with establishment of Tribunals and 
benches thereof. Section 4 provides for establishment while Section 5 deals 
with composition of the Tribunal and benches thereof. Section 6 lays down 
the qualifications of Chairman, Vice-Chairman and members. So far as the 
Chairman is concerned, sub-section (I) requires that he should be or have 
been— 

(fl) a Judge of a High Court ; or 

(b) has for at least two years, held office as Vice-Chairman ; or 

(c) has, for at least two years, held the post of a Secretary to the 
Government of India or any other post under the Central or a 
State Government carrying a scale of pay which is not less than 
that of a Secretary to the Government of India. 

Sub-section (2) prescribing the qualification for Vice-Chairman provides that 
he should be or have been— 

(a) a Judge of a High Court; or 

(b) for at least two years, held the post of a Secretary to the Govern¬ 
ment of India or any other post under the Central or a State 
Government carrying a scale of pay which is not less than that 
of a Secretary to the Government of India j or 

( bb ) for at least five years, held the post of an Additional Secretary to 
Government of India or any other post carrying equivalent pay ; 
or 

(c) for <i period of not less than three years held office as a judicial 
member of an Administrative Tribunal. 

20. Sub-scction (3) prescribes the qualification of a judicial member 
and requires lliai : (a) he should be or should have been or qualified to bo a 
Judge of a High Court; or (6) has been a member of the Indian Legal Service 
and has held a post in Grade I of that service for at least three years. 

21. Sub-section (3-A) provides the qualification for appointment as 
Administrative Member and fays down that such person (a) should have, for 
at least two years, held the post of an Additional Secretary to the Government 
of India or any other post under the Central or a State Government carrying 
a scale or pay not less than that of an Additional Secretary to Government 
of India ; or (i) has, for at least three years, held the post of a Joint Secretary 
to the Government of India or any other post under the Centra! or the State 
Government carrying a scale of pay which is not less than that of a Joint 
Secretary to Government of India. So far as the Chairman is concerned,- we 
arc of the view that ordinarily a retiring or retired Chief Justice of a High Court 
or when such a person is not available, a Senior Judge of proved ability cither 
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in office or retired should be appointed. That office should for all practical 
purposes be equated with the office of Chief Justice of a High Court. We 
must immediately point out that we have no bias, in any manner, against 
members of the Service. Some of them do exhibit great candour, wisdom, 
capacity to deal with intricate problems with understanding, detachment and 
objccliveness but judicial discipline generated by experience and training in 
an adequate dose is, in our opinion, a necessary qualification for the post of 
Chairman. We agree that a Vice-Chairman with these qualifications and 
experience of two years may be considered for appointment as Chairman but 
in order that the Tribunal may be acceptable to the litigants who are themselves 
members of the various services. Section 6(l)(c) should be omitted. We do 
not want to say anything about Vice-Chairman and members dealt with in 
sub-sections (2), (3) or (3-A) because so far as their selection is concerned, we 
are of the view that such selection when it is not of a sitting Judge or retired 
Judge of a High Court should be done by a high-powered committee with a 
sitting Judge of the Supreme Court to be nominated by the Chief Justice of 
India as its Chairman. This will ensure selection of proper and competent 
people to man these high offices of trust and help to build up reputation and 
acceptability. Once the qualifications indicated for appointment of Chairman 
arc adopted and the manner of selection of Vice-Chairman and members is 
followed, wc arc inclined to think that the manning of the Tribunal would be 
proper and conducive to appropriate functioning. Wc do not propose to 
strike down the prescriptions containing different requirements but would 
commend to the Central Government to take prompt steps to bring the provi¬ 
sions in accord with what wc have indicated. We must state that unless the 
same be done, the Constitution of the Tribunal as a substitute of the High 
Court would be open to challenge. We hasten to add that our judgment shall 
operate prospectively and would not affect appointments already made to the 
offices of Vice-Chairman and member both administrative and judicial. 

22. Section 8 of the Act prescribes the term of office and provides that 
the term for Chairman, Vice-Chairman or members shall be of five years from 
the dale on which he enters upon his office or until he attains the age of 65 in 
the case of Chairman or Vice-Chairman and 62 in the case of member, which¬ 
ever is earlier. The retiring age of 62 or 65 for the different categories is in 
accord with the pattern and fits into the scheme in comparable situations. Wc 
would, however, like to indicate that appointment for a term of five years may 
occasionally operate as a disincentive for well qualified people to accept the 
offer to join the Tribunal. There may be competent people belonging to 
younger age groups who would have more than five years to reach the prevailing 
age of retirement. The fact that such people would be required to go out on 
completing the five year period but long before the superannuation age is 
reached is bound to operate as a deterrent. Those who come to be Chairman, 
Vice-Chairman or members resign appointments, if any, held by them before 
joining the Tribunal and, as such, there would be no scope for their return to the 
place or places from where they come. A five year period is not a long one. 
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Ordinarily some time would be taken for most of the members to get used to 
the service jurisprudence and when the period is only five years, many would 
have to go out by the time they arc fully acquainted with the law and have good 
grip over the job. To require retirement at the end of five years is thus neither 
convenient to the person selected for the job nor expedient to the scheme. At 
the hearing, learned Attorney General referred to the case of a member of the 
Public Service Commission who is appointed for a term and even suffers the 
disqualification in the matter of further employment. Wc do not think that 
is a comparable situation. On the other hand, membership in other high- 
powered Tribunals like the Income Tax Appellate Tribunal or the Tribunal 
under the Customs Act can be referred to. When amendments to the Act 
are undertaken, this aspect of the matter deserves to be considered, particularly 
because the choice in that event would be wide leaving scope for proper 
selection to be made. 

23. Wc hope and trust that within a reasonable period not beyond 
March 31, 1987, the amendments indicated shall be brought about so as to 
remove the defects found in the Act. 

Kiialtd, Oza and Durr, JJ. ( concurring )—We have read both the judg¬ 
ments just delivered — the main judgment of learned Brother Ranganath Misra 
and the other of Hon’ble the Chief Justice. Wc agree with both. 

Ed. Connected interim order of the Court in CMP No. 27555 of 1985 
(in WP No. 12437 and 12460 of 1985) dated October 1, 1986 is set out below: 

Order 

I. Civil miscellaneous petition is allowed lo be amended by adding (1) 
Mr Shivshankar, 12 Quarters Near Loco Shed, Amla, (2) Mr P.K. Ladsaongi- 
kar. Assistant Registrar, High Court of Bombay, Nagpur Bench, Bombay and 
(3) Mr P.B. Pendharkar, Registrar, Central Administrative Tribunal, New 
Bombay, as parties respondents to the CM.P. Issue notice on the C.M.P. 
returnable on October 20, 1986. Pending notice there will be ex parte stay of 
proceedings in Contempt Petition 64/86 pending before the Nagpur Bench of 
the Bombay High Court. Wc may make it clear that our interim order no 
more than directs the Central Administrative Tribunal to establish a bench at 
the principal scat of the High Court which wc are of the view that so far as 
Bombay High Court is concerned, would be at Bombay and no other place in 
Maharashtra. 

(1987) 1 Supreme Court Cases 142 

(Before P.N. Bhaowati, C.J. and Ranoanatii Misra, J.) 

"COMMON CAUSE 1 '', A Reoistered Socirtv 
AND OTHERS Petitioners; 

Versus 

UNION OP INDIA .. Respondent. 
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1988 (Sapp) Supreme Court Cases 722 
(Before Sabyasachi Mukharji and L. M. Sharma, JJ.) 

STATE OF PUNJAD AND OTHERS .. Appellants ; 

Versus 

M/s OM PARKASH BALDEV KRISHAN .. Respondent. 

Civil Appeal No. 776 of 1988t, decided on August 23, 1988 

Constitution of India — Article 299(1) — Government contract not made 
on behalf or Governor — Tender for construction of bridge accepted by a 
letter signed by Excutlve Engineer, PWD directing the tenderer to attend the office 
within ten days to sign the agreement which was under preparation — No such 
agreement signed by the tenderer — Held, Article 299(1) not complied with and 
hence no valid contract came into existence —• No penalty could therefore be 
levied for non-execution of the work — Government Contracts — Government 
of India Act, 1935, Section 175(3) 

Held : 

Article 299(1) is based on public policy. In this case, the Executive 
Engineer has signed the contract but nowhere in the contract it was offered and 
accepted or expressed to be made in the name of the Governor. Though the 
parties were to attend the office within 10 days to sign the agreement which 
was under preparation but no such agreement was signed. There was, there¬ 
fore, no valid and binding contract. (Paras 12 and 15) 

State of Bihar v. Mjs Karam Chand Thapar and Bros. Ltd., (1962) 1 SCR 827 : 
AIR 1962 SC 110 ; Seth Bikhrai Jaipuria v. Union of India, (1962) 2 SCR 
880 : AIR 1962 SC 113 ; Union of India v. A. L. Rallia Ram, (1964) 3 SCR 
164 : AIR 1963 SC 1685 ; Timber Kashmir Pvt. Ltd. v. Conservator of 
Forests, Jammu, (1976) 4 SCC 497 : (1977) l SCR 937 ; Bihar Eastern 
Gangetic Fishermen Co-operative Society Ltd. v. Sipahi Singh (1977) 4 SCC 
145 : (1978) 1 SCR 375 ; Mulamchandv. State ofM. P.. (1968) 3 SCR 214 : 
AIR 1968 SC 1218 and Union of India v. Mjs Hanuman Oil Mills Ltd., 
1987 Supp SCC 84, relied on 

Om Prakash Baldev Krishan v. State of Punjab, (1987) 92 Punj LR 313, 
affirmed 

Appeals dismissed with costs R-M/897S/S 

Advocates who appeared in this case : 

C. M. Nayyar, Advocate, for the Appellants ; 

Dr. Y. S. Chitale, Senior Advocate (T. V. S. N. Chari, Ms Vrinda Grover and 
Ms Sunita Rao, Advocates, with him), for the Respondent. 

The Judgment of the Court was delivered by 

Sabyasachi Mukharji, J.—This appeal involves a short question and 
the field is more or less covered by the constitutional provisions as well as the 
authorities of this Court. The Executive Engineer (Construction Division 
No. 1) PWD B & R Branch, Patiala, invited tenders for the work called “Con¬ 
struction of high level bridge over Tangri Nadi in Mile No. 19/5 of Patiala- 

tFrom the Judgment and Order dated July 16, 1987 of the Punjab High Court in 
Civil Reviilon No. 1993 oflS86 
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Fehcwa Road”. The respondent in response to the said invitation submitted the 
tender for the aforesaid work, which was opened on October 7, 1975. The 
Executive Engineer informed the respondent on that date, who happened to 
be the lowest tenderer and before the tender could be finally considered, that 
the drawings in triplicate be submitted to the Chief Engineer PWD B & R, 
Superintendent Engineer, PWD B&R and Executive Engineer Construction 
Division No. I PWD B &, R Branch, Patiala. The tender, however, was 
recalled in February 1976 by the Executive Engineer Construction Division 
No. 1. The respondent again submitted tender on August 31, 1976. The 
Executive Engineer informed the respondent telegraphically that the tender 
submitted by him had been accepted and asked the respondent to take up the 
work in hand. This was followed by the letter dated August 31, 1976 from 
the Executive Engineer. It was contended that the telegram as well as the 
letter mentioned hereinbefore revealed that the tender of the respondent was 
not accepted by the Governor of Punjab, as it was mandatory under the Consti¬ 
tution in order to amount to a valid acceptance and to create a binding contract 
between the parties. The respondent, however, withdrew the offer on 
November 6, 1976. On November 22, 1976 the respondent-contractor in its 
letter made it clear that no agreement had been signed between the parties. 
In reply to the letter dated December I, 1976 from the Executive Engineer, the 
respondent vide letter dated December 6, 1976 reiterated and repeated that 
legal infirmity could not be met by the considerations as made by the appellant. 
But on April 15, 1980, the Executive Engineer intimated the respondent that 
as he had failed to start the work, he became liable for action under Clause 2 
of the agreement. The letter further stated that the Engineer-in-charge o.* 
behalf of the Governor of Punjab had levied a penalty of Rs. 2,55,000. The 
above position, however, was not accepted by the respondent and he advised 
the appellant to settle the matter in court. The Superintending Engineer PWD 
B & R Patiala, then forwarded the claim of Rs. 4,56,040 for arbitration and 
asked the firm to submit the reply in duplicate within 30 days from the issue 
of the letter. Reply was sent by the respondent to the effect stating that no 
valid contract in respect of the construction of high level bridge over river in 
Mile No. 19/5 of Patiala-Pehewa Road, ever came into existence between the 
parties. The arbitrator again on July 2, 1983 issued a letter after a lapse of 
one year and the same was replied more or less in the same manner. The 
respondent filed an application under Section 33 of the Arbitration Act, 1940 
(hereinafter called 'the Act'). The learned Sub-Judge 1st Class, Patiala, on 
April 4. 1986 dismissed the application of the respondent with costs. It was 
contended before him that there was no valid acceptance of the offer made 
by the respondent herein and, therefore, there was no valid contract. It was 
contended that no agreement between the parties as required by law, had been 
brought into existence. Therefore, there was no question of breach of agree¬ 
ment. The learned Sub-Judge commented that no oral evidence was adduced 
on behalf or the respondent The learned Sub-Judge came to the "conclusion 
that there was a valid offer. He observed that the only point that required 
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consideration was whether the acceptance regarding the allotment of work of 
construction of high level bridge over river Tangri on PatiaJa-Pehewa Road 
was issued on behalf of the Governor of Punjab or not. The learned Judge 
came to the conclusion after discussing various evidence that the Executive 
Engineer was authorised to accept tender. He referred to various clauses. 
The learned Judge noted that it was clearly laid down in the tender itself that 
the tender together with acceptance thereof would constitute a valid and 
binding contract between the parties. The relevant condition of the tender, 
that is, condition No. 4.6 read as follows : 

The tender together with letter of acceptance thereof shall constitute 
a binding contract between the successful tenderer and the department 
and shall form the foundation of rights and obligations of both the parties. 

2, The learned Sub-Judge recorded that the above tender form was 
duly signed by the respondent and the appellant. On an analysis of the 
evidence on record, the learned Judge came to the conclusion that there was 
a valid contract and accordingly the application under Section 33 of the Act 
was dismissed with costs. There was a revision to the High Court. The High 
Court after discussing the relevant evidence came to the conclusion that there 
Was no valid contract. The learned Judge of the High Court noted that in the 
acceptance letter Ex. P. 7 and Ex. RW 1/14, the Executive Engineer had required 
the respondent at the end to sign the agreement which was under preparation 
within ten days. No such agreement was ever signed. That position is 
undisputed. Therefore, the High Court was of the view that no contract in 
conformity with Article 299(1) of the Constitution, which was a constitutional 
requirement in this case, has not (sic) been entered into and came to the con¬ 
clusion that there was no contract between the parties. In that view of the 
matter the revision was allowed and the order passed by the trial Judge was 
set aside. This appeal arises from the said decision. 

3, Shri C. M. Nayar advocate for the appellant contended that there 
was a valid and subsisting contract. He strenuously argued that there was 
authority for the Executive Engineer to enter into the contract on behalf of 
the Governor. He drew our attention to Clause 2.76 of the Public Works 
Department Code which provided as follows : 

2.76. No authority lower than an officer in charge of a Sub-Division 
can accept any tender or make a contract for public works. The different 
classes of deeds, contracts and other instruments which, may be executed 
by this department and the authorities empowered to execute them are 
detailed in Appendix I, while the financial limits up to which these autho¬ 
rities are authorised to determine the terms of deeds, are set forth in the 
Book of Financial Powers. 

4, He also referred to the Appendix J (referred in paragraph 2.76) classi¬ 
fying the deeds, contracts and other instruments. It appears that the Executive 
Engineer oT the buildings and roads was authorised to enter into these contracts. 
He, therefore, sought to submit that by virtue of that authority if any contract 
had been entered into then that amounted to entering into contract in accor- 







I O N LIN eT 

True Print" 


SCC Online Web Edition, Copyright © 2015 

l^age 4 Thursday, July 9, 2015 

Printed For: Shyam Divan 

SCC OnLtne Web Edition: http:ZAwiw.scconlirie.com 

TruePrint™ source: Supreme Court Cases 



STATS OF PUNJAB V. OM PARIASH BAIDEY KHSHAN [MukfUJTjt, /.) 725 


dance with Article 299(1) of the Constitution. It appears that to understand 
this problem, it is necessary to deal with some other documents. Our attention 
was drawn to a letter from the Executive Engineer to the contractor, which 
stated, inter alia, as follows : 

As per your modified lump sum bids received vide your letter No. 
CM/3-T/OPBK dated March 24, 1976 along with the conditions men¬ 
tioned in the original tender received vide your letter No. CH/3-T/0PBK/ 
3341/76 dated February 26, 1976 and also further modification of the 
same as mentioned in your letter No. CM/3-T/OPBK/3503/76 dated 
March 24, 1976 and letter No. CM/3-T/OPBK/3930/76 dated August 6, 
1976, the work of construction of High Level Bridge over Tangn Nadi 
in Mile No. 19/5 of Patiala Pehewa Road is hereby allotted to you on 
lump sum basis for an amount of Rs. 25.50 lakhs (Rupees Twenty-five 
lakhs and fifty thousands) with a time limit of 24 months from the date 
of issue of this letter coupled with the following conditions :— 


5. The said letter thereafter set out those conditions. It is, however, 
not necessary to set out these. The last two paragraphs of the said letter are 
relevant and read as follows : 

The work may be taken in hand immediately after getting the detailed 
structural drawing and designs duly approved by this department. 

Please attend this office within 10 days to sign your agreement which 
is under preparation. 


6. This was signed by the Executive Engineer and the signatures appeared 
as follows : 

“Sd /- 
30/8 

Executive Engineer, 
Construction Division No. 1, 
P.W.D. B&R Br. Patiala. 

Endst. No : Dated : 


Copy of above is forwarded to (1) Sub Divisional Engineer, Const. 
Sub Division No. 5 P.W.D. B&R Br., Patiala for information and neces¬ 
sary action. He is requested to get the work started immediately as per 
detailed terms and conditions which may be thoroughly studied. 

(2) Divisional Acclt. for information & a/a. 

Sd/- 

Execulive Engineer, 
Construction Division No. 1, 
PW.D. B&R Br., Patiala. 


7. Dr. Chitale appearing for the respondent drew our attention to a letter 
signed by the Executive Engineer which reads as follows : 

Regd. A. D. 

Ends!. No. 4466 Dated : August 24, 1976 

Copy confirmation by post js forwarded to M/s Om Parkash Baldev 
Krish&n, New Delhi-5 for their information and necessary action. Their 
tender for lump sum amount of rupees thirty-one lakhs and fifty thousands 
for construction of high level bridge over Markandfi river crossing Patiala- 


) 
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Pehewa road has been accepted. Please take the work in hand imme¬ 
diately. Regular sanction follows separately. 

Sd /- 

Executive Engineer 

8. Shri R. L. Bansal, Divisional Accountant Construction, in his 
deposition before the trial court stated that there was no document concerning 
this contract which had been issued or made in the name of the Governor of 
Punjab according to the records. He also admitted in his deposition that the 
letter of acceptance had not been issued in the name of the Governor of Punjab. 
He reiterated that he was entitled to issue acceptance on behalf of the Governor. 

9. It was urged on behalf of the appellants by Shri Nayar that a valid 
binding contract might come into existence even without a formal agreement 
duly signed by the parties. According to the learned advocate if one party 
made an offer in writing and the same war accepted by a letter to the first party, 
these two documents might be sufficient to spell out a contract. Assuming 
that it is right, it is not necessary for the purpose of this appeal in the view we' 
have taken to decide that the tender submitted and the letter sent by the 
Engineer did not create in the facts of this case a binding contract. The 
acceptance letter, at least, must conform to the requirements of Article 299(1) 
of the Constitution and since this letter was .indisputably not in the name of 
the Governor, this contention cannot be accepted. The acceptance letter nor 
any work letter sent to the respondent had been written by the Executive 
Engineer on behalf of the Governor. Therefore, it is not possible to accept 
the contention that there was a valid binding contract. 

10. Shri Nayar further sought to urge that Article 299 was for the 
government’s protection in order to protect it against unauthorised contracts 
being entered on be'half of the government. In the instant case, according to 
Shri Nayar, the Executive Engineer had issued the tender and had accepted 
the tender, authority to accept the tender on behalf of the Governor, is thus 
established. Shri Nayar submitted that once that authority is established 
and it is made clear from the evidence that the authorities have acted on that 
basis, then it must be presumed that the contract had been entered into in 
accordance with the provisions of Article 299 of the Constitution. In view 
of the clear position in law, it is, however, not possible to accept this submission. 

11. Clause (1) of Article 299 of the Constitution provides as follows : 

(1) Ail contracts made in the exercise of the executive power of 
the Union or of a State shall be expressed to be made by the President, 
or by the Governor of the State, as the case may be, and all such contracts 
and all assurances of property made in the exercise of that power shall be 
executed on behalf of the President or the Governor by such persons and 
in such manner as he may direct or authorise. 

12. In this case, the Executive Engineer has signed the contract but 
nowhere in the contract it was offered and accepted or expressed to be made 
iu the name of the Governor. The constitutional requirement enjoined in 
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clause (1) oT Article 299 of the Constitution is based on public policy. This 
| position has been made clear by this Court in State of Bihar y. Mjs Karam Chand 

Thapar & Brothers Ltd 1 . There a dispute between the respondent and the 
Government of Bihar over the bills for the amount payable to the company 
| in respect of the construction works carried out by it for the government was 

I referred to arbitration. Section 175(3) of the Government of India Act, 1935 

I provided as follows : 

I Subject to the provisions of this Act with respect to the Federal 

Railway Authority, all contracts made in the exercise of the executive 
authority of the Federation or of a Province shall be, expressed to be 
made by the Governor-General, or by the Governor of the Province, as 
the case may be, and all such contracts and all assurances of property 
made in the exercise of that authority shall be executed on behalf of the 
Governor-General or Governor by such persons and in such manner as 
' he may direct or authorise. 

13. This Court reiterated that under that section a contract entered into 
by the Governor of a Province must satisfy three conditions, namely, (/) it must 
be expressed to be made by the Governor ; («) it must be executed ; and (i/i) 
the execution should be by such persons and in such manner as the Governor 
might direct or authorise. Thest-three conditions are required to be fulfilled. 
This position was reiterated by this Court again in Seth Bikhraj Jaipuria v. 
Union of India *. This Court explained that three conditions as mentioned 
1 in State of Bihar v. Mjs Karam Chand Thapar 1 had to be fulfilled, and further 

reiterated that the object of enacting these provisions was that the Stale should 
not be saddled with liability for unauthorised contracts and, hence, it was 
provided that the contracts must show on their faces that these were made by 
the Governor-General and executed on his behalf in the manner prescribed by 
the person authorised. It is based on public policy. No question of waiver 
arises in such a situation. If once that position is reached, and that position 
is well settled by the authorities over a long lapse of time, no question of 
examining the purpose of this requirement arises. In Union of India v. A. L. 
Rallia Ram 3 this Court again reiterated that the agreement under arbitration 
with the government must be in accordance with Section 175(3) of the Govern- 
, ment of India Act, 1935. These principles were again reiterated by this Court 

| in Timber Kashmir Pvt. Ltd. v. Conservator of Forests, Jammu*. There, the 

i court was concerned with Section 122(1) of the Jammu & Kashmir Constitution 

! which corresponded to Article 299(1) of the Constitution of India. In that 

case all the three applications filed by the respondent State for a reference to 
an arbitrator under Section 20 of the Jammu & Kashmir Arbitration Act, were 
dismissed by a Single Judge of the Jammu & Kashmir High Court on 
the ground that the arbitration clause was, in each case, a part of an agreement 
which was not duly executed in accordance with the provisions of Section 122(1) 

1. (1962) I SCR B27: AIR 1962 SC 110 

2. (1962) 2 SCR 880: AIR 1962 SC tl3 

3 : (1961) 3 SCR 164: AIR 1963 SC 1685 

4. (1977) 1 SCR 937: (1976) 4 SCC 497 

i 

f 
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of the Jammu & Kashmir Constitution which corresponded to those of Arti¬ 
cle 299(1) of the Constitution of India. But the Division Bench allowed the 
appeals holding that if contracts were signed by the Conservator of Forests in 
compliance with an order of the government, the provisions of Section 122(1) 
of the Jammu & Kashmir Constitution could not be said to have been infringed. 
This Court held that the contract could not be executed without the sanction. 
Nevertheless, if the sanction could be either expressly or impliedly given by 
or on behalf of the government, as it could, and, if some acts of the government 
could fasten some obligations upon the government, the lessee could also be 
estopped from questioning the terms of the grant of the sanction even where 
there is no written contract executed to bind the lessee. But, once there had 
been a valid execution of lessee by duly authorised officers, the documents 
would be the best evidence of sanction. In that case, the contracts were exe¬ 
cuted on behalf of the Government of Jammu & Kashmir. The only question 
with which the court was concerned in that case was whether the contracts 
executed by duly authorised officials had been proved or not. It was held 
that it was so proved. 

14, In Bihar Eastern Gangetic Fishermen Co-operative Society Ltd. v. 
Sipahi Singh * where this Court relied on a previous decision in Mulamchand 
v. State of Madhya PradesfP and reiterated that there cannot be any question 
of estoppel or ratification in a case where there is contravention of the provi¬ 
sions of Article 299(1) of the Constitution. The reason is that the provisions 
of Section 175(3) of the Government of India Act and the corresponding pro¬ 
visions of Article 299(1) of the Constitution have not been enacted for the sake 
of mere form but they have been enacted for safeguarding the government 
against unauthorised contracts. The provisions are embodied in Section 175(3) 
of the Government of India Act and Article 299(1) of the Constitution on the 
ground of public policy — on the ground of protection of general public . . . 
and those formalities cannot be waived or dispensed with. This Court again 
reiterated the threo conditions mentioned hereinbefore. The same principle 
was again reiterated by this Court in Union of India v. Mjs Hanuman Oil Mills 
Ltd.' 


15. In the instant case, we have referred to the letter dated August 31, 
1976 which towards the end stated that the parties were to attend the office 
within 10 days to sign the agreement which is under preparation. It is common 
ground that no such agreement was signed. 

lb. In the aforesaid view of the matter the High Court was right in the 
view it took and the submissions made on behalf of the appellants cannot be 
entertained. The appeal fails and is accordingly dismissed with costs. 


5. (1977) 4 SCC 145; (1978) 1 SCR 375 

6. (I960) 3 SCR214: AIR i960 SC 1218 

7. 1987 Supp SCC 84 
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A little later in the same decision this Court said: (SCC p. 295, para 10) 

"Since a liberal interpretation of Section 13-A1 of the Act is 
likely to expose it to a successful challenge on the basis of Article 14 
of the Constitution, it has to be read down as conferring benefit only 
on those members of the armed forces who were landlords of the 
premises in question while they were in service even though they 
may avail of it after their retirement. Such a construction would save 
it from the criticism that it is discriminatory and also would advance 
the object of enacting it, namely, that members of the armed forces 
should not while they are in service feel worried about the dif¬ 
ficulties of a long drawn out litigation when they wish to gpt back 
the premises which they have leased out during their service.” 

10. In Malhotra case 1 , this Court was called upon to consider Section 
13-A1 of the very Act with which we are now concerned. On the basis of 
the ratio in Winifred Ross case 2 , this Court came to the conclusion that 
until the landlord satisfied the test that he was a landlord qua the 
premises and the tenant at the time of his retirement or discharge from 
service, he would not be entitled to the benefit of Section 13-A of the 
Act. 

11. It is not disputed that the appellant retired on September 30, 
1981. On the finding the appellant is right in his submission that this was 
not a case of transfer with an oblique motive but as the property 
belonged to a Mitakshara father, upon his death the property has come 
to his hands. This feature which is different from the facts appearing in 
the two reported decisions, however, would not persuade us to give a dif¬ 
ferent meaning to the definition in Section 2(7th). In both the cases, for 
good reason this Court came to the conclusion that the public officer 
should have been a landlord of the premises in question while in service. 
Admittedly, the appellant was not the landlord before he superannuated. 

12. We are of the view that the opinion of this Court in Winifred 
Ross case 2 is unassailable and, therefore, the appellant would not be 
entitled to the benefit of the special procedure in Section 13-A of the 
Act. 

13. The appeal fails and is dismissed. Parties are directed to bear 
their own costs. 


(1990) 1 Supreme Court Cases 328 
(Before K.N. SaikiaamdM. Fathima.Beevi.JJ.) 

S.M.D. KIRAN PASHA .. Appellant; 

Versus 

GOVERNMENT OF ANDHRA PRADESH AND OTHERS .. Respondents. 
Criminal Appeal No. 702 of 1989', decided on November 9,1989 

t From the Judgment and Order dated July 4, 1988 of the Andhra Pradesh High Court' 
in W.P. Nn. 8610 nfl 988 
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Constitution of India — Articles 226 and 32 — Enforcement of right — 
Writ petition for protection of right from Its threatened or Imminent violation 
tigtntainable — Pne-violation protection different from post-violation restora¬ 
tion of right — Right cart be ‘enforced* it both the stages — Where during 
pendency of writ petition for protection of right under Article 21 from its 
threatened or imminent violation, petitioner is taken into-custody In preventive 
detention, though- released alter four days, held, High Court not justilied in 
dismissing the petition and asking the petitioner to first surrender and then 
move fresh writ petition — Preventive Detention — Words and Phrases — 
‘Enforcement’ 

Constitution of India — Articles 226 and 32 — Threatened or Imminent 
violation of right — What amounts to —To be determined on the basis of the 
alleged overt act 

Constitution of India — Articles 226 and 32 — ‘Enforcement* of right — 
Meaning of 

Constitution of India — Article 21 — Right under, is reflex of a legal 
obligation of the rest of the society, including the Slate 

Jurisprudence — Right — Concept of — Conferment of 1 right on a 
citizen involves compulsion on rest of the society, Including the Slate not to 
infringe that right — Analytical positivist concept of right — Claim right in 
rem and claim-right in personam — Reflex right and private right— Explained 
— Constitution of India, Port III 

Preventive Detention — Approval of State Government — Failure to 
obtain State Government’s approval within statutory period — Held, detention 
order would cease to be in force after that period — A.P. Prevention or 
Dangerous Activities of Bootleggers, Dacoits, Drug Offenders, Goondas, 
Immoral Traffic Offenders and Land Grabbers Act, 1986, Section 2(3) 

(Para 27) 

Preventive Detention — Advisory Board — Reference to — Statutory 
requirement to refer the case to the Board mandatory — Non compliance with 
the requirement will result In order ceasing to be In force after the specified 
period of three months — AJ*. Prevention of Dangerous Activities of Bootleg¬ 
gers, Dacoits, Drug Offenders, Goondas, Immoral Traffic Offenders and Land 
Grabbers Act, 1986 (1 or 1986), Section 10 — Constitution of India, 
Article 22(7) 

According to the appellant he enjoyed popularity in his area and held 
several important positions in the municipality and in Congress Committee and 
that the local leadership of a political party having failed to woo him into their 
fold, he was pressurised through the Excise and police authorities foisting false 
cases upon him. When the police summoned him for taking photographs like 
criminals, he filed a writ petition and obtained directions from the High Court. 
Thereafter the excise authorities R was stated, registered some cases against 
him but he obtained bail Scenting a move to detain him under the A.P. Preven¬ 
tion of Dangerous Activities of Bootleggers, Dacoits, Drug Offenders, 
Goondas, Immoral Traffic Offenders and Land Grabbers Act, 1986, he filed a 
writ petition in the High Court averring inter alia that successive actions 
initiated against him were a part of political vendetta and sought a direction to 
the respondents to refrain from making an order detaining him under the provi- 


' 
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sions of tiie Act A Single Judge of (be High Court on June 8,1988 by its inter¬ 
im order directed the respondents not to take the appellant into preventive 
custody for a period of IS days. However, on June 10,1988 the appellant was 
served the detention order dated June 3, 1988 and he was taken into custody 
but was released after four days. The appellant tiled a miscellaneous petition in 
the writ petition on June 25 , 1988, as an additional affidavit assailing the order 
of detention. A Division Bench of the High Court held that as the detention 
order was made even before the writ petition was filed, the prayer in the writ 
petition had become infructuous; and that there were no extraordinary or spe¬ 
cial reasons to depart from the normal rule, namely, that in such a case the 
appellant should first surrender and move for a writ of habeas corpus, and 
accordingly dismissed the writ petition. Before the Supreme Court in appeal, it 
was contended on behalf of the appellant that the High Coun erred in dismiss¬ 
ing the appellant's writ petition holding that there were no extraordinary cir¬ 
cumstances or special reasons to depart from the normal rule that the appellant 
in such a case should first surrender and then move a petition for habeas corpus 
thereby refusing to grant relief to the appellant against infringement of his fun¬ 
damental right to liberty; and that the detention order having not been 
approved by the State Government as required under Section 3(3) of the Act 
and the appellant's case having not been placed before the Advisory Board as 
required under Section 10 the detention order ceased to be in force and hence 
is liable to be quashed. Allowing the appeal the Supreme Court 
Held: 

Resort to Article 226(1) has been provided inter alia for enforcement of 
one’s right to life and personal liberty guaranteed under Article 21. ‘Enforce¬ 
ment’ means to impose or compel obedience to law or to compel observance of 
law. When a right is so guaranteed, it has to be understood in relation to its 
orbit and its infringement. Conferring the right to life and liberty imposes a cor¬ 
responding duty on the rest of the society, including the Stale, to observe that 
right, that is to say, not to act or do anything which would amount to infringe¬ 
ment of that right, except in accordance with the procedure prescribed by law. 
When such a right of a person is threatened to be violated or its violation is 
imminent and the affected person resorts to Article 226, the coun can protect 
observance of his right by restraining those who threaten to violate it. (Para 14) 

The protection of the right is to be distinguished from its restoration or 
remedy after violation. If a threatened invasion of a right is removed by 
restraining the potential violator from taking any steps towards violation, the 
rights remain protected and the compulsion against its violation is enforced. If 
the right has already been violated, what is left is the remedy against such viola¬ 
tion and for restoration of the right. Thus resort to Article 226 after the right to 
personal liberty is already violated is different from the pre-violation protec¬ 
tion. Post-violation resort to Article 226 is for remedy against violation and for 
restoration of the right, while pre-violation protection is by compelling obser¬ 
vance of the obligation or compulsion under law not to infringe the right by all 
those who arc so obligated or compelled. To surrender and apply for a writ of 
habeas corpus is a post-violation remedy for restoration of the right which is 
not the same as restraining potential violators in case of threatened violation of 
the right. (Para 14) 

What may amount to the threat or imminence of violation is to be 
determined by the court on the basis of overt acts and the court has to take 
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action according}; and not on the basis of internal thoughts. If overt acts 
towards violation have already been done and the same have come to the 
knowledge of the person threatened with that violation-and he approaches the 
court under Article 226 giving sufficient particulars of proximate actions as 
would imminently lead to violation of right, the court should call upon those 
alleged to have taken those steps to appear and show cause why they should not 
be restrained from violating that right It would not be proper instead to tell the 
petitioner that the court cann ot take any action towards preventive justice until 
his right is actually violated whereafter alone he could petition for a writ of 
habeas corpus. It would, therefore, not be proper for the court to reject the ear¬ 
lier writ petition and tell him that his petition has become infructuous and he 
had no alternative but to surrender and then petition for a writ of habeas 
corpus. It would be a challenge to an existing order of detention which is posing 
an imminent threat to a fundamental right of the named person guaranteed 
under Ankle 21. In such an exceptional and rare case detention order already 
made, and either served or yet to be served, and the person is still free can be 
legally brought under challenge. (Paras 13 and 14) 

Jaytmdla! Bhagwandas Shah v. Stale of Maharashtra, (1981) 1 Cri LJ 767: 83 Bom LR 
190; Vedprakash Devfdrumdan Cfwipal v. Stale of Gujarat, AIR 1987 Guj 253: (2987) 

1 Crimes 440, approved 

KK Kochums v. State of Madras, AIR 1959 SC 725:1959 Supp 2 SCR 316, applied 

Special Reference Na 1 of 1964, AIR 3965 SC 745: (1965) 1 SCR 413; M.C. Mehta v. 
Union of India, (1987) 1 SCC 395:1987 SCC (L&S) 37, relied on 

A.K Gopalan v. Stale of Madras, AIR 1950 SC 27:1950 SCfoSS: 51 Cri U 1383; AddL 
District Magistrate, Jabalpur v. Shivaknnt Shiskla, (1976) 2 SCC 521: AIR 1976 SC 
1207,re/br»dto 

Pandit M.S.M. Sharma v. Sri Krishna Sinha, AIR 1959 SC 395: 1959 Supp 1 SCR 806; 
Bandhua Muksi Morcha v. Union of India, (1984) 3 SCC 161: 1984 SCC (L&S) 389: 
(1984) 2 SCR 67, cited 

In the instant case the appellant's fundamental right to liberty is the reflex 
of a legal obligation of the rest’of the society, including the State, and it is the 
appellant’s legal power bestowed upon him to bring about by a legal action the 
enforcement of the fulfilment of that obligation existing towards him. Denial of 
the legal action would, therefore amount to denial of his right of enforcement 
of his right to liberty. A petition for a writ of habeas corpus would not be a sub¬ 
stitute for this enforcement (Para 21) 

In such a situation, the Supreme Court would proceed to consider the 
merits of the rase instead of remanding to the High Court to avoid fimher 
delay. (Para 22) 

The detention order had not been approved by the State Government 
within 12 days of its being made as required by Section 3(3) of the A.P. Preven¬ 
tion of Dangerous Activities of Bootleggers, Dacoits, Drug Offenders, 
Goondas, Immoral Traffic Offenders and Land Grabbers Act The result is that 
the order could not remain in force more than 12 days after making thereof and 
as such must be treated as to have ceased to be in force and non-existent there¬ 
after. (Para 27) 

Moreover, the case of the appellant was not at ail referred to the Advisory 
Board as required by Section 10 of the Act and by Article 22. Section 10 pres¬ 
cribes a period of three weeks from the date of detention irrespective of 
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332 SUPREME COURT CASES (1990) 1 SCC 

whether the person continues to be in detention or not. Therefore, even though 
the detenu was released, if the detention order was in force, his case was 
required to be placed before the Advisory Board. This being a mandatory provi¬ 
sion and having not been complied with the detention order even if otherwise it 
was in force, cannot be said to have been in force after three weeks. (Para 29) 

R-M/9671/CR 

Advocates who appeared in this case: 

M.C. Bhandare, Senior Advocate (Ms CJt Suchaiita, Advocate, with him) for the 
Appellant; 

MS Ganesh, S. MuraWhar, T.V.S-N. Chari and Raghav, Advocates, for the Respon¬ 
dents. 

The Judgment of the Court was delivered by 

Saikia, J.— Special leave granted. 

2. This appeal is from the judgment and order of the High Court of 
Andhra Pradesh at Hyderabad dated July 4,1988 passed in Writ Petition 
No. 8610 of 1988. 

3. The appellant states that he enjoys popularity in his area and that 
he previously held several important positions in the Cuddapah District 
of Andhra Pradesh, such as organising secretary of Ihe Andhra Pradesh 
Congress Committee for several years, a Municipal Councillor from 1982 
to 1986 and a Vice-Chairman of Cuddapah Municipal Council. Accord¬ 
ing to him in December 1985 he was elected as a Chairman of the Cud¬ 
dapah Municipal Council for its residuary term and in March 1987 he 
was elected to the Municipal Council as an independent candidate 
defeating the Telugu Desam and Congress (1) candidates by a large 
margin. It is his case that the local leadership of the ruling Telugu Desam 
party having failed to woo him into their fold he was pressurised through 
the Excise and Police authorities foisting false cases upon him. On 
November 13, 1987, the police having summoned him to die police sta¬ 
tion for taking his photograph as was done in case of criminals, he moved 
the Andhra Pradesh High Court by Writ Petition No. 79038 of 1987 and 
the High Court was pleased to issue directions as prayed for, by its order 
dated December 17,1987. Thereafter the excise authorities are stated to 
have registered some cases against the appellant who applied for and was 
granted bail on May 10, 1988 rejecting the excise authorities’ prayer for 
custody. Scenting a move to detain the appellant under the provisions of 
the Andhra Pradesh Prevention of Dangerous Activities of Bootleggers, 
Dacoits, Drug Offenders, Goon das, Immoral Traffic Offenders and Land 
Grabbers Act, 1986, hereinafter referred to as ‘the Act’, the appellant 
filed Writ Petition No. 8610 of 1988 on June 6, 1988 in the Andhra 
Pradesh High Court averring, inter alia, that the successive actions 
initiated against him were a part of political vendetta. A learned Single 
Judge od June 8,1988 was pleased to direct interim the respondents not 
to take the appellant into preventive custody for a period of 15 days on 
the basis of the cases already registered. However, on June 10,1988 the 
appellant was served the detention order in S. No.7 of 1988 dated June 3, 
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1988 as well as the grounds of detention; and he was taken into custody 
and detained in Secunderabad jail, but was released after four days. The 
detention order stated that with a view to preventing him from acting in a 
manner prejudicial to the maintenance of public order, it was necessary 
to make an order directing that "he shall be detained". The grounds of 
detention as served upon the appellant contained altogether 13 grounds 
ranging a period from November 23,1974 to May 7,1988. 

4. The appellant filed on June 25, 1988 in his writ petition a miscel¬ 
laneous petition beiDg W.P.M.P. S.R. No. 51830, as an additional 
affidavit, stating, inter aha, that the writ petition was filed by him seeking 
a direction to the respondents to refrain from making an order detaining 
him under the provisions of the Act and the same was admitted and 
interim direction issued. But thereafter the detention order in S. No. 7 of 
1988 dated June 3, U>88 was served on him on June 10, 1988 and, there¬ 
fore, he submitted the additional affidavit with reference to the 
impugned order of detention. He assailed therein the grounds of deten¬ 
tion as vague, stale, non-existent and, in any case, irrelevant bearing no 
reasons for the decision that his detention was necessary to prevent him 
from acting in a manner prejudicial to the maintenance of public order. 
He also assailed the order on grounds of non-application of mind by 
respondent 2 and absence of nexus between the grounds and 
maintenance of public order and of non-disclosure of any rational basis 
for formation of such an opinion. He refuted and denied each of the 13 
grounds and prayed that the writ petition be amended by substituting the 
prayer so as to issue -a writ, order or direction and more particularly one 
in the nature of writ of mandamus declaring the order of the Collector 
and District Magistrate respondent 2 herein in S.R. No. 7 of 1988 dated 
June 3, 1988 made under Act 1 of 1986 as illegal and void and to pass 
such other orders as are necessary in the interests of justice. Admittedly 
no specific order was passed on this miscellaneous petition. It appears 
that a counter-affidavit was filed in the writ petition on behalf of the 
respondents and the appellant filed a reply affidavit thereto. 

5. A Division Bench of the High Court of Andhra Pradesh on 
reference by the learned Single Judge heard the writ petition analogously 
with another writ petition and observing, inter alia, that as an order of 
detention was made even before the writ petition was filed, held that the 
prayer in the wnt petition had become infructuous; and that there were 
no extraordinary or special reasons to depart from the normal rule, 
namely, that in such a case the appellant should first surrender and move 
for a wnt of habeas corpus, and accordingly dismissed the writ petition. 

6. Mr M.C Bhandare, the learned counsel for the appellant submits, 
inter alia, that the High Court erred in dismissing the appellant’s writ 
petition holding that there were no extraordinary circumstances or spe¬ 
cial reasons to depart from the normal rule that the appellant in such a 
case should first surrender and then move a petition for habeas corpus 
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thereby refusing to grant relief to the appellant against infringement of 
his fundamental right to liberty; and that the grounds of detention were 
vague, irrelevant, stale and non-existent having no relation to the staled 
purpose of detention, and there was mala fide exercise of power and 
complete non-application of mind on the part of the detaining authority 
for which the grounds of detention ought to have been rejected and the 
detention order set aside. Counsel relies on a decision of the Bombay 
High Court in Jayaniilal Bhagwandas Shah v. State of Maharashtra* and 
one of the Gujarat High Court in Vcdprakash Devkmandan Chiripal v. 
State of Gujarat Counsel further submits that the detention order 
having not been approved by the State Government as required under 
Section 3(3) of the Act and the appellant’s case having not been placed 
before the Advisory Board as required under Section 10 the detention 
order ceased to be in force and hence is liable to be quashed. 

7. Mr M.S. Ganesh, the learned counsel for the respondents submits 
that the detention order having been passed before the writ petition was 
filed, the High Court was right in dismissing the same following the 
court’s practice and procedure; and that there were no extraordinary or 
special reasons to depart from the normal rule inasmuch as granting 
relief at such a stage would defeat the very purpose of the Act. Counsel 
however, could not deny that the detention order was not approved by 
the Slate Government and that the appellanl’s case was not placed 
before the Advisory Board. 

8. The first question to be decided therefore, is whether the High 
Court was right in dismissing the writ petition holding that the rule or 
practice of the High Court in such a case was to interfere only where 
there were extraordinary or special reasons and otherwise to leave the 
appellant to first surrender and then move a petition for habeas corpus. 

9. From a perusal of the judgment of the High Court it appears that 
it analysed the question of maintainability of the writ petition from two 
viewpoints, namely, of the High Court’s power, and the High Court’s rule 
or practice. The High Court correctly analysed the power of the High 
Court to interfere in such a case under Article 226 of the Constitution of 
India concluding that the High Court had power to interfere. While trac¬ 
ing the High Court's evolving rule or practice, the bench took the view 
that it was but appropriate and proper that the court evolved and fol¬ 
lowed a practice and procedure where it would not ordinarily entertain a 
challenge to a preventive detention unless the person concerned sub¬ 
mitted himself to the order and not to encourage persons against whom 
orders of preventive detention were made by the competent authority 
under a valid enactment to avoid the process of law and at the same time 
seek the protection of law from this Court. Relying on several decisions 
of its own, the court observed: 


1 

2 


(1981) 1 Cri U 767:83 Bom LR 190 
AIR 1987 Gtij 253: (1987) 1 Crimes 440 
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“There is no presumption that any and every order of detention 
is bad. The norma! rule shall therefore be “surrender to the order 
first and then approach this Court”. Only in extraordinary cases, 
where it appears that the State is exercising its power under a 
preventive detention statute for an oblique purpose, or in an out¬ 
rageous and/or vindictive manner, or where the order of detention is 
ex facie invalid, would this Court depart from this rule. Now, what 
would be such extraordinary case cannot and, indeed, should not be 
defined or specified. It is better left to the sound judgment and deci¬ 
sion of this Court” 

10. The High Court on facts of the appellant’s writ petition, 
observed that the allegations that the entire administrative machinery 
was being misused by the local MLA who happened to be a Cabinet Min¬ 
ister to hound the appellant and that the Collector and District 
Magistrate was being used as a tool were not correct and, therefore, said: 

“Once we are of the opinion that there are no extraordinary or 

special reasons to depart from the normal rule, we will not look into 
or examine the relevance or Correctness of the grounds as We would 
do in a writ of habeas corpus.” 

The writ petition was accordingly dismissed. 

11. Mr Bhandare submits that when the appellant’s fundamental 
right to liberty was threatened through the machination of a detention 
order, he approached the High Court for protection and when despite 
the interim order of the High Court his fundamental right was .violated 
by detaining him, after serving the order of detention on vague, stale, 
irrelevant and non-existent grounds, though he was released after four 
days, he ought not to have been denied relief on the ground of there 
having evolved a practice or procedure of the court not to interfere in 
such a case except where there were extraordinary or special reasons and 
to leave the appellant to surrender and then move a petition for habeas 
corpus. We find force in this submission. As the detention order was 
already passed and served and the detenu was already taken into custody 
during the pendency of the writ petition, these subsequent events having 
been brought to the notice of the court by a miscellaneous application in 
the form of an additional affidavit — the same ought to have been dealt 
with by the High Court 

12. In Jayantilal Bhagwandas Shah v. State of Maharashtra 1 the chal¬ 
lenge was directed towards orders of detention passed under the Conser¬ 
vation of Foreign Exchange and Prevention of Smuggling Activities Act, 
1974, but the intended detenues under those orders were not in deten¬ 
tion. The State having raised a preliminary objection to the 
maintainability of the petition on the ground that the habeas corpus 
jurisdiction under Article 226 of the Constitution was exercisable only to 
examine the legality of a detention where there was a detention and in 
no other case, a Division Bench of the Bombay High Court took the view 
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that though the writ of habeas corpus might be issued only when there 
was actual illegal detention, that was not to say that an illegal order of 
detention could not be successfully challenged. In para 11 of the report 
the court held: ' 

Article 226 is couched in language wide enough to protect a 
person against an illegal invasion of his right to freedom by protect¬ 
ing him while still free and by regaining his freedom for him if he has 
already been wrongfully detained We cannot countenance and do 
not accept the Advocate-General’s submission that the High Courts 
are impotent to give relief against the prospect of illegal detention 
and must first require the blended detenu to surrender to the illegal 
detention. We are satisfied that the High Courts may under the 
provisions of Article 226 issue a direction, order and writ in the 
nature of mandamus and/or certiorari quashing an illegal order of 
detention and may by direction, order and writ in the nature of 
prohibition enjob the person threatening the illegal detention From 
executing the threat.” 

Accordingly the court held that it would intervene to strike down an 
illegal order of detention. If the court could in matters of personal liberty 
intervene on the strength of a mere postcard, they surely could intervene 
on the strength of a petition, though they may seek the wrong relief or be 
phrased in the wrong form. The position of a person who is actually 
under illegal detention and of a person who is in immbent jeopardy oF 
illegal detention are not far dissimilar. We are inclined to agree with this 
view as we feel that refusal to interfere in such a case may amount to 
denial of the fundamental right itself. 

13. A Full Bench of the Gujarat High Court in Vedprakash Dev- 
kincindan Chiripal v. State of Gujarat 1 where the petitioner was said to be 
detained under the provisions of Prevention of Blackmarketing and 
Maintenance of Supply of Essential Commodities Act, 1980 and the 
petitioner having absconded, a notification was issued in the official 
gazette as provided under Section 7(l)(b) of the said Act and the person 
moved the petition under Article 226 of the Constitution of India pray¬ 
ing a wm of habeas corpus or a writ of mandamus, the question was 
whether the petition would be maintainable before the tietenu had been 
served with order of detention and had been detained in custody, ans¬ 
wered the question in the affirmative. Relying on the decisions in A K. 
Gopalan v. State of Madras' and Addl District Magistrate, Jabalpur v. 
Shivakant Shukla\ the Full Bench took the view "that before detention, 
if writ of mandamus is moved for challenging unauthorised detention 
order which is already passed on the ground that the order is a nullity 
because it is passed (a) by an incompetent person or (h) it is a mala fide 
order, or (c) it is contrary to the legal procedure prescribed for passing 


3 

4 


AIR 1950 SC 27:1950 SCR 88:51 Cri U 1383 
(1976) 2 SCC 521: AIR 1976 SC 1207 
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such order, or (d) it is otherwise a nullity for any other reason, for exam¬ 
ple, passed against a wrong person, it cannot be said that such challenge 
would be per se not maintainable...” We are inclined to agree inasmuch 
as it would be a challenge to an existing order of detention which is 
posing an imminent threat to a fundamental right of the named person 
guaranteed under Article 21. There could, therefore, be no reason why 
in such an exceptional and rare case, detention order already made, and 
either served or yet to be served, and the person is still free could not be 
legally brought under challenge. 

14. Article 226(1) of the Constitution of India notwithstanding any¬ 
thing in Article 32, empowers the High Court throughout the territories 
in relation to which it exercises jurisdiction, to issue to any person or 
authority, including in appropriate cases, any government within those 
territories directions, orders or writs, including writs in the nature of 
habeas corpus, mandamus, prohibition, quo warranto and certiorari, or 
any of them, for the enforcement of any of the rights conferred by Pari 
HI and for any other purpose; and it also envisages making of interim 
orders, whether by way of injunction or stay or in any other manner in 
such a proceeding. Article 21 giving protection of life and personal 
liberty provides that no person shall be deprived of his life or personal 
liberty except according to procedure established by law. For enforce¬ 
ment of one’s right to life and personal liberty resort to Article 226(1) 
has thus been provided for. What is the ambit of enforcement of the 
nghl? The word ‘enforcement’ has also been used in Article 32 of the 
Constitution which provides the remedy for enforcement of rights con¬ 
ferred by Part HI of the Cbnstitulion. The word ‘enforcement 1 has not 
been defined by the Constitution. According to Collins English Diction¬ 
ary to enforce means to ensure observance of or obedience to a law, 
decision etc. Enforcement, according to Webster’s Comprehensive Dic¬ 
tionary, means the act of enforcing, or the state of being enforced, com¬ 
pulsory execution; compulsion. Enforce means to compel obedience to 
laws, to compel performance, obedience by physical or moral force. If 
enforcement means to impose or compel obedience to law or to compel 
observance of law, we have to see what it does precisely mean. The right 
to life and personal liberty has been guaranteed as a fundamental right 
and for its enforcement one could resort to Article 226 of the Constitu¬ 
tion for issuance of appropriate writ, order or direction. Precisely at what 
stage resort to Article 226 has been envisaged in the Constitution? When 
a right is so guaranteed, it has to be understood in relation to its orbit 
and its infringement. Conferring the right to life and liberty imposes a 
corresponding duty on the rest of the society, including the State, to 
observe that right, that is to say, not to act or do anything which would 
amount to infringement of that right, except in accordance with the 
procedure prescribed by law. In other words, conferring the right on a 
citizen involves the compulsion on the rest of the society, including the 
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State, not to infringe that right. The question is at what stage the right 
can be enforced? Does a citizen have to wait till the right is infringed? Is 
there no way of enforcement of the right before it is actually infringed? 
Can the obligation or compulsion on the part of die State to observe the 
right be made effective only after the right is violated or in other words 
can there be enforcement of a right to life and personal liberty before it 
is-actually infringed? What remedy will be left to a person when his right 
to life is violated? When a right is yet to be violated, but is threatened 
with violation can the citizen move the court for protection of the right? 
The protection of the right is to be distinguished from its restoration or 
remedy after violation. When right to personal liberty is guaranteed and 
the rest of the society, including the State, is compelled or obligated not 
to violate that right, and if someone has threatened to violate it or its 
violation is imminent, and the person whose right is so threatened or its 
violation so imminent resorts to Article 226 of the Constitution, could 
not the court protect observance of his right by restraining those who 
threatened to violate it until the court examines the legality of the 
action? Resort to Article 226 after the right to persona] liberty is already 
violated is different from the pre-violation protection. Post-violation 
resort to Article 226 is for remedy against violation and for restoration of 
the right, while pre-violation protection is by compelling observance of 
the obligation or compulsion under law not to infringe the right by all 
those who are so obligated or compelled. To surrender and apply for a 
writ of habeas corpus is a post-violation remedy for restoration of the 
right which is not the same as restraining potential violators in case of 
threatened violation, of the right. The question may arise what precisely 
may amount to threat or imminence of violation. Law surely cannot take 
action for internal thoughts but can act only after overt acts. If overt acts 
towards violation have already been done and the same has come to-the 
knowledge of the person threatened with that violation and he 
approaches the court under Article 226 giving sufficient particulars of 
proximate actions as would imminently lead to violation of right, should 
not the court call upon those alleged to have taken those steps to appear 
and show cause why th^r should not be restrained from violating that 
right? Instead of doing so would it be the proper course to be adopted to 
tell the petitioner that the court cannot take any action towards preven¬ 
tive justice until his right is actually violated whereafter alone he could 
petition for a wnt of habeas corpus? In the instant case when the writ 
petition was pending in court and the appellant's right to personal liberty 
happened to be violated by taking him into custody in preventive deten¬ 
tion, though he was released after four days, but could be taken into 
custody again, would it be proper for the court to reject the earlier writ 
petition and tell him that his petition has become infructuous and he had 
no alternative but to surrender and then petition for a writ of habeas 
corpus? The difference of the two situations, as we have seen, have dif¬ 
ferent legal significance. If a threatened invasion of a right is removed by 
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restraining the potential violator from taking any steps towards violation, 
the rights remain protected and the compulsion against its violation is 
enforced If the right has already been violated, what is left is the remedy 
against such violation and for restoration of the right. 

15. In KJL Kochunm v. State of Madias? where the grievance of the 
petitioner was that the Madras Manimakkathayam (Removal of Doubts) 
Act, 1955 (Act 32 of 1955), provided in Section 2 of the Act that notwith¬ 
standing any decision of court any Sthanam which fulfilled the conditions 
stated in the section shall be deemed to be and shall be deemed always to 
have been properties belonging to the tarwad to which the provisions of 
the Madras Marumakkathayam Act, 1932 shall apply, and thus, unlike 
other Acts that contemplated some further action to be taken by the 
State after the enactment had come into force, automatically took away 
or abridged a person’s fundamental right (as right to property then was) 
immediately it came into force, a Constitution Bench of this Court speak¬ 
ing through Das, C-J. held that there was no reason why the aggrieved 
person should not immediately be entitled to seek the remedy under 
Article 32 of the Constitution. The argument that an application under 
Article 32 could not be maintained until the State had taken or 
threatened to take any action under the impugned law which again, if 
remedy to be taken would infringe the petitioner’s fundamental rights, 
was negatived by this Court holding that in cases arising under those 
enactments the proprietors could invoke the jurisdiction of this Court 
under Article 32 when the State did'or threatened to do the overt act 
(emphasis supplied). It was observed that quite conceivably an enact¬ 
ment may immediately on its coining into force take away or abridge the 
fundamental rights of a person by its very terms and without any further 
overt act being done. The impugned Act was said to be an instant-.^ of 
such enactment. In such a case, it was held, the infringement of the fun¬ 
damental right was complete eo instand the passing of the enactment 
and, therefore, there could be no reason why the person so prejudicially 
affected by the Jaw should not be entitled immediately (o avail himself of 
the constitutional remedy under Article 32. It was also observed that to 
say that a person, whose fundamental right had been infringed by the 
mere operation of an enactment, was not entitled to invoke the jurisdic¬ 
tion of this Court under Article 32, for the enforcement of his right 
would be to deny the benefit of a salutary constitutional remedy which 
was itself his fundamental right. The same reasoning is applicable to the 
facts of the instant case inasmuch as the detention order was already 
passed and served and the appellant was already taken into custody and 
though released after 4 days the government could at any time cancel his 
release under Section 15 of the Act. 


5 1959 Supp 2 SCR 316; AIR 1959 SC 725 
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16. In the Special Reference No. 1 of1964\ the Constitution Bench 
speaking through Gajendragadkar, CJ. held (at page 493): 

“If a citizen moves this Court and complains that his fundamen¬ 
tal nght under Article 21 had been contravened, it would plainly be 
the duty of this Court to examine the merits of the said contention, 
and that inevitably raises the question as to whether the personal 
liberty of the citizen has been taken away according to the 
procedure established by law. In fact, this question was actually con¬ 
sidered by this Court in the case of Pandit Sharma 1 ." 

The same law applies to a High Court moved under Article 226 
of the Constitution of India against similar contravention. 

17. In M.C. Mehta v. Union of India* the Constitution Bench speak¬ 
ing through Bhagwati, CJ. said: (SCC pp. 407-08, para 7) 

“We are also oEthe view that this Court under Article 32(1) is 
free to devise any procedure appropriate for the particular purpose 
of the proceeding, namely, enforcement of a fundamental nght and 
under Article 32(2) the Court has the implicit power to issue 
whatever direction, order or writ is necessary in a given case, includ¬ 
ing all incidental or ancillary power necessary to secure enforcement 
of the fundamental right TTie power of the court is not only injunc¬ 
tive in ambit, that is, preventing the infringement of a fundamental 
right, but it is also remedial in scope and provides relief against a 
breach of the fundamental right already committed vide Bandhua 
Muka Morcha case 6 7 * 9 . If the court were powerless to issue any direc¬ 
tion, order or writ in cases where a fundamental right has already 
been violated, Article 32 would be robbed of all its efficacy, because 
then the situation would be that if a fundamental right is threatened 
to be violated, the court can injunct such violation but if the violator 
is quick enough to take action infringing the fundamental right, he 
would escape from the net of Article 32. That would, to a large 
extent, emasculate the fundamental right guaranteed under Article 
32 and render it impotent and futile.” 

18. Despite the power of the Stale” says Jean Dabin, “there are 
always smart people who contrive to violate the laws without incurring 
the rigours of compulsion; or, again, certain rules are psychologically or 
technically awkward to apply, so that the machinery of compulsion lends 
them but insufficient aid. In any case, actual ineflicacy or Impotence of 
compulsion can affect the validity of the rule even less than dis¬ 
obedience; that validity binds, and continues to bind, by virtue of the very 
disposition made by the rule.” 


6 (1965) 1 SCR 413: AIR 1965 SC 745 

7 Pandit M.S.M. Sharma v. Sri Krishna Sinha, 195 9 Su pp 1 S CR 806: AIR 1959 SC 395, 

S (1987) 1 SCC 395:1987 SCC (L&S) 37 

9 Bandhua Mukti Morcha v. Union of India, (1984) 3 SCC 161: 1984 SCC (L&S) 389: 
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19 . Analytical positivist concept of right has been differently 
analysed. Hohfeld writing on fundamental legal concepts as applied in 
judicial reasoning analyses four ideas* One of those is that a right may be 
a claim-right P has a right to do X, it means to indicate that Q or every¬ 
one else has a duty to let P do X. The existence of such a duty gives P 
some sort of claim against Q. Claim-rights may be either in personam or 
in rem. A claim-right in personam co-relates to a duty of a person, whDe 
claim-rights in rem co-relate to duties in principle incumbent on every¬ 
one. A right enjoyed by one thus co-relates to a duty on the part of 
others. 

20. In Hans Kelsen’s analysis it is usual to oppose the concept of 
right to the concept of obligation and to cede priority of rank to the for¬ 
mer as we speak of rights and duties. The behaviour of one individual 
that corresponds to the obligated behaviour of the other is usually desig¬ 
nated as a content of a 'right’ — as an object of a ‘claim’ that corresponds 
to the obligation. “The behaviour of the one individual that corresponds 
to the obligated behaviour of the other, particularly the claiming of the 
obligated behaviour, is designated as exercising a right”. In case of an 
obligation to tolerate something, the behaviour of the one corresponding 
to the obligation of the other is spoken of as ‘enjoyment’ of the right. 
According to Kelsen the ‘right’ or a ‘claim’ of an individual, is merely the 
obligation of the other individual or individuals. When we speak of a 
right as a legally protected interest, in the words of Kelsen, it refers to a 
right as the “reflex of a legal obligation”. Right is often understood as a 
will power conferred by law. A ‘right’ in the sense is present if the condi¬ 
tions of the sanction that constitutes a legal obligation includes a motion, 
normally of the individual in relation to whom the obligation exists; the 
motion is aimed at the execution of the sanction and has the form of a 
legal action brought before the law applying organ. Then this organ may 
apply the general norm to effectuate the right, which is the reflex of the 
legal obligation by executing the sanction. The right which is the reflex of 
legal obligation is equipped with the legal power of the entitled 
individual to bring about by a legal action the execution of a sanction as a 
reaction against the non-fulfilment of the obligation whose reflex is his 
right; or as it is sometimes called, the enforcement of the fulfilment of 
this obligation. To make use of this legal power of motion is exercise of 
the right. In this sense each right of an individual contains a claim to the 
behaviour of another individual — namely to that behaviour to which the 
seoand individual is obligated toward the first; the behaviour that con¬ 
stitutes the content of the legal obligation identical with the reflex right 
If an individual, towards which another individual is obligated to a certain 
behaviour, does not have the legal power to bring about by a legal action 
the execution of a sanction as a reaction against the non-fulfilment of the 
obligation, then the act by which he demands fulfilment of the obligation 
has no specific legal effect; the act is legally irrelevant, except for not 
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being legally prohibited; Therefore, a ‘claim’ as legally effective act exists 
only when a law exists, which means that an individual 'has the legal 
power. The subject of a right may be not only one individual but two or 
several individuals, including the State. 

21. In the language of Kelsen the right of an individual is either a 
mere reflex right — the reflex of a legal obligation existing towards this 
individual; or a private right in the technical sense — the legal power bes¬ 
towed upon an individual to bring about by legal action the enforcement 
of the fulfilment of an obligation existing toward him, that is, the legal 
power. From the above analysis it is clear that in the instant case the 
appellant’s fundamental right to liberty is the reflex of a legal obligation 
of the rest of the society, including the State, and it is the appellant's 
legal power bestowed upon him to bring about by a legal action the 
enforcement of the fulfilment of that obligation existing towards him. 
Denial of the legal action would, therefore, amount to denial of his right 
of enforcement of his right to liberty. A petition for a writ of habeas 
corpus would not be a substitute for this enforcement. 

22. We, therefore, proceed to consider the merits of this case 
instead of remanding to the High Court to avoid further delay. 

23. Mr Bhandare’s submission is that the detention order having not 
been approved by the State Government under sub-section (3) of Sec¬ 
tion 3 it had ceased to be in force after 12 days of its being made. We find 
force in this submission on the facts of the case. Section 3 of the Act 
provides the power to make detention orders. Sub-section (1) thereof 
empowers the State Government to make a detention order. Sub-section 
(2) empowers the State Government to authorise a District Magistrate 
or a Commissioner of Police to exercise the powers conferred by sub¬ 
section (1) during such period as may be specified in the order not 
exceeding three months at the first instance with power to extend such 
period from time to lime by any period not exceeding three months at 
any bne time. Admittedly, the impugned detention order was passed by 
the District Magistrate in exercise of powers under Section 2. Sub¬ 
section (3) is to the following efFect: 

“When any order is made under this section by an officer men¬ 
tioned in sub-section (2), he shall forthwith report the fact to the 
government together with the grounds on which the order has been 
made and such other particulars as in his opinion, have a bearing on 
the matter, and no such order shall remain in force for more than 12 
days after the making thereof, unless, in the meantime, it has been 
approved by the government.” 

24. Examining the records we find that before the High Court in the 
miscellaneous case W.P.M.P. S.R. 51830 in the form of an additional 
affidavit at para 11 it was urged : 

“Apart from the infirmities stated above which vitiate the 
order, statutory requirement of reporting to the government and 
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oblainiiig approval of the government within the prescribed time has 
not been complied with.” 

25. In the counter-affidavit filed by the Collector and District 
Magistrate in the High Court to the writ petition as well as the WPMP, 
there was no reply to para 11 of the WPMP and it was nowhere stated 
that the detention order was approved by the State Government- In this 
Court in the special leave petition ground No. V is as follows: 

“The Hon”ble High Court has erred in not noting the infirmity 
in the order of detention inasmuch as the approval of State Govern¬ 
ment of Andhra Pradesh for the order of the detention made by the 
District Magistrate, Cuddapah was not obtained within the period of 
12 days as enjoined under sub-section (3) of Section 3 of the Act. 
The order is therefore non est in law.” 

26. In the counter-affidavit of the Collector and District Magistrate 
there was not even a whisper in denial of this fact. 

27. The learned counsel for the respondents at the hearing could 
not deny before us that the detention order had not been approved by 
the government within 12 days. On his request time was granted to 
produce materials. He has now filed reply affidavit on behalf of the 
respondents to the rejoinder affidavit filed by the appellant. Scanning 
this affidavit also we do not find any statement that the detention order 
was approved. Though the learned counsel submits that it was approved, 
in view of the above affidavits it cannot be acted upon. We have, there¬ 
fore, no other alternative than to hold that the detention order had not 
been approved t>y the State Government within 12 days of its being 
made. The result is that the order could not remain in force more than 12 
days after making thereof and as such must be treated as to have ceased 
to be in Force and non-existent thereafter. 

28. Mr Bhandare then submits that the case of the appellant was not 
at all referred to the Advisory Board under Section 10 of the Act. This 
too has not been denied by the learned counsel for the respondents. Sec¬ 
tion 10 of the Act provides for reference to the Advisory Board and says: 

“In every case where a detention order has been made under 
this Act, the government shall within three weeks from the date of 
detention of a person under the order, place before the Advisory 
Board constituted by them under Section 9, the grounds on which 
the order has been made and the representation, if any, made by the 
person afFected by the order, and in the case where the order has 
been made by an officer, also the report by such officer under sub¬ 
section (3) of Section 3.” 

29. Section 11 of the Act prescribes the procedure for the Advisory 
Board. Under sub-section (1) of Section 12, in any case where the 
Advisory Board has reported that there is, in his opinion sufficient cause 
for the detention of a person, the government may confirm the detention 
order and continue the detention of person concerned for such period 







SCC Online Web Edition, Copyright © 2015 

Page 17 Saturday, July 11, 2015 

Printed For. Shyam Divan 

SCC OnLine Web Edition: hltp:/Avww.scconline.com 

TruePrinP" source: Supreme Court Cases 



344 SUPREME COURT CASES (1990)1 SCC 

not exceeding the maximum period specified in Section 13 as they think 
fit. Under sub-section (2) thereof in any case where the Advisory Board 
has reported that there is, in his opinion, no sufficient cause for the 
detention of the person concerned, the government shall revoke the 
detention order and cause the person to be released forthwith. Thus Sec¬ 
tion 10 makes it mandatory for the government to place the ground on 
which the order has been made and the representation, if any made by 
the person affected by the order and in the case where the order has 
been made by an officer also the report by officer under sub-section (3) 
of Section 3. This section prescribes a period of three weeks from the 
date of detention irrespective of whether the person continues to be in 
detention or not Therefore, even though the detenu was released, if the 
detention order was in force, his case was required to be placed before 
the Advisory Board. This being a mandatory provision and having not 
been complied with the detention order even if otherwise it was in force, 
cannot be said to have been in force after three weeks. Under Article 22 
of the Constitution of India a person cannot he kept in detention beyond 
three months without referring his case to an Advisory Board under the 
appropriate law. In either case the appellant's case having not been 
referred to an Advisory Board the detention order cannot be said to have 
remained in force after the statutory period. It is, therefore, not neces¬ 
sary to go into the validity or otherwise of the grounds of detention. 

30. In the result we set aside the impugned judgment of the High 
Court and hold that the detention order ceased to be in force after 12 
days of making thereof and even if it was in force it ceased to be in force 
for failure to refer the appellant’s case to the Advisory Board within the 
time prescribed by law; and accordingly we quash the same. The appeal is 
accordingly allowed. 

31. After the judgment was finalised, another affidavit on behalf of 
the respondents affirmed by one belonging to the office of the advocate- 
on-record has been circulated. This affidavit is not acceptable. Even if it 
was accepted it would not affect the ultimate legal position. 
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INDERJIT KAUR .. Petitioner; 

Versus 

UNION OF INDIA AND OTHERS .. Respondents. 

Writ Petition No. 538 ol 1988’, decided on January 2,1989 
Criminal Procedure Code, 1973 — Section 125 — Constitutionality of — 
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(1994) 6 Supreme Court Cases 632 
(Before B.P. Jeevan Reddy and Suhas C. Sen, JJ.) 

R. RAJAGOPALaLJas r.r. GOPaL AND ANOTHER .. Petitioners; 3 

Versus 

STATE OF T.N. A ND OTHERS . . Respondents. 

Writ Petition (C) No. 422 of 1994*, decided on October 7, 1994 
Constitution of India — Arts. 21 and 19(l)(a) & 2 — Right of privacy vis- . 
a-vis freedom of Press — Proper balancing between the two necessary — 
Publication of life story or biography of a citizen exposing misdeeds of some 
public officials — Remedies available in case of infringement of right of 
privacy — Right of privacy — Held, implicit in Art. 21 — Broad principles 
laid down; further development to be case- by -case — Publication of any 
matter concerning privacy of a citizen’s own as well as of his family, marriage, 
procreation, motherhood, child-bearing, education etc. without his/her consent c 
would entitle him/her to damages, except where the publication is based on 
public records including court records, provided it docs not pertain to any 
female victim of sexual assault, kidnap, abduction etc. — However, publication 
relating to acts or conduct of public officials in discharge of their official duly, 
unless shown to have been made in reckless disregard for truth, would not 
entitle the officials to invoke right of privacy and claim damages — Nor the 
Govt., local authority and other organs and institutions exercising rf 

governmental powers entitled to sue for damages — Nor can the Govt, or its 
officials impose any prior restraint on publication of the mutter in question — 
Relevance of English and American cases — Impact of Arts. 19(l)(a) and (2) 
on Ss. 499 and 500, IPC not considered — Tort Law — IPC, 1860, Ss. 499 and 
500 

The first petitioner is the editor, printer and publisher of a Tamil weekly 
magazine published from Madras and the second petitioner is the associate editor 6 

of the weekly. According to them one Auto Shankar (AS for short), who was 

convieted for six murders and was sentenced to death, had written his 

autobiography in jail and had handed over the same to his wife with the knowledge 
and approval of the jail authorities for being delivered to his advocate with the 
request to publish the same in the petitioners' magazine. The autobiography 
depicted the close nexus between the prisoner and several IAS, IPS and other 
officers, some of whom were his partners in several crimes. The petitioners decided ’ 
to commence serial publication of the autobiography and announced the same in 
their magazine. Thereupon the Inspector General of Prisons wrote a letter to the 
first petitioner alleging that the serial in question was not written by AS and asking 
him to stop publishing the same forthwith. The petitioners then filed writ petition 
under Article 32 before the Supreme Court to challenge the letter and asserting the 
freedom of press and their right to publish the book. Neither AS nor his wife were 
made parties to the writ petition. ” 

On the pleadings in this petition, the following questions arose: 

(1) Whether a citizen of this country can prevent another person from 
writing his life story or biography? Does such unauthorised writing infringe the 
citizen's right to privacy? Whether the freedom of press guaranteed by Article 
19(l)(a) entitles the press to publish such unauthorised account of a citizen’s 



t Under Article 32 of the Constitution of India 
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life and activities and if so to what extent and in what circumstances? What arc 
the remedies open to a citizen of this country in case of infringement of his 
a right to privacy and further in case such writing amounts to defamation? 

(2) (a) Whether the Government can maintain an action for its defamation? 

( b ) Whether the Government has any legal authority to impose prior 
restraint on the press to prevent publication of material defamatory of its 
officials? and 

(c) Whether the public officials, who apprehend that (bey or their 
colleagues may be defamed, can impose a prior restraint upon the press to 

® prevent such publication? 

(3) Whether the prison officials can prevent the publication of the life 
story of a prisoner on the ground that the prisoner being incarcerated and thus 
not being in a position to adopt legal remedies to protect his rights, they are 
entitled to act on his behalf? 

Allowing the writ petition 
c Held : 

The petitioners have a right to publish, what they allege to be the life 
story/autobiography of AS insofar as it appears from the public records, even 
without his consent or authorisation. But if they go beyond that and publish his life 
story, they may be invading his right to privacy and will be liable for the 
consequences in accordance with law. Similarly, neither the Government nor the 
officials who apprehend that they may be defamed, have the right to impose a prior 
restraint upon the publication of the alleged autobiography of AS. The remedy of 
public officials/public figures, if any, will arise only after the publication and will 
be governed by the principles indicated herein. However, no opinion need be 
expressed about the right of the State or ils officials to prosecute the petitioners 
under Sections 499/500 IPC, This is for the reason that even if they are entitled to 
do so, there is no law under which they can prevent the publication of a material on 
e the ground that such material is likely to be defamatory of them. 

(Paras 29, 22 and 23) 

New York Times v. United States. 403 US 713 : 29 L Ed 2d 822 (1971), approved 
li is not stated in the counter-affidavit that AS had requested or authorised the 
prison officials or the Inspector General of Prisons, as the case may be, to adopt 
appropriate proceedings to protect his right to privacy. If so, the respondents cannot 
take upon themselves the obligation of protecting his right to privacy. No prison 
f rule was brought to the Court’s notice which empowers the prison officials to do so. 
Moreover, the occasion for any such action arises only after the publication and not 
before. (Para 24) 

The right to privacy as an independent and distinctive concept originated in the 
field of Tort law, under which a new cause of action for damages resulting from 
unlawful invasion of privacy was recognised. This right has two aspects which arc 
bui two faces of the same coin — (1) the general law of privacy which affords a 
® tort action for damages resulting from an unlawful invasion of privacy and (2) the 
constitutional recognition given to the right to privacy which protects personal 
privacy against unlawful governmental invasion. The first aspect of this right must 
be said to have been violated where, for example, a person’s name or likeness is 
used, without his consent, for advertising — or non-advertising — purposes or for 
that matter, his life story is written — whether laudatory or otherwise — and 
/j published without his consent. In recent limes, however, this right has acquired a 
constitutional status. (Para 9) 
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! The freedom of speech flows from the freedom of speech and expression 

guaranteed by Article 19(l)(a). But the said right is subject to reasonable 
| restrictions placed thereon by an existing law Dr a law made after the 

commencement of the Constitution in the interests of or in relation to the several e 
matters set out therein. Decency and defamation are two of the grounds mentioned 
) in clause (2). Law of torts providing for damages for invasion of the right to 

I privacy and defamation and Sections 499/500IPC are the existing laws saved under 

clause (2). But what is called for today — in the present times — is a proper 
j balancing of the freedom of press and said laws consistent with the democratic way 

I of life ordained by the Constitution. Over the last few decades, press and electronic £ 

media have emerged as major factors in our nation's life. They are still expanding 
— and in the process becoming more inquisitive. Our system of Government 
demands — as do the systems of Government of the United States of America and 
United Kingdom —constant vigilance over exercise of governmental power by the 
press and the media among others. It is essential for a good Government. At the 
same time, it must be remembered that our society may not share the degree of 
public awareness obtaining in United Kingdom or United States. The sweep of the c 
First Amendment to (he United States Constitution and the freedom of speech and 
expression under our Constitution is not identical though similar in their major 
premises. All this may call for some modification of the principles emerging from 
the Hnglish and United States decisions in their application to our legal system. 

(Para 21) 

Following broad principles arc evolved keeping in mind the above 
considerations: c 

(1) The right to privacy is implicit in the right to life and liberty 
guaranteed to (he citizens of this country by Article 21. It is a "right to he let 
alone". A citizen has a right to safeguard the privacy of his own, his family, 
marriage, procreation, motherhood, child-bearing and education among other 
matters. None can publish anything concerning the above matters without his 
consent — whether truthful or otherwise and whether laudatory or critical. If 
he does so, he would be violating the right to privacy of the person concerned 
and would be liable in an action for damages. Position may, however, be 
different, if a person voluntarily thrusts himself into controversy or voluntarily 
invites or raises a controversy. 

(2) The rule aforesaid is subject to the exception, that any publication 
concerning the aforesaid aspects becomes unobjectionable if such publication 

is based upon public records including court records. This is for the reason that f 
once a matter becomes a matter of public record, the right to privacy no longer 
subsists and it becomes a legitimate subject for comment by press and media 
among others. We are, however, of the opinion that in the interests of decency 
, [Article 19(2)] an exception must be carved out to this rule, viz., a female who 

j is the victim of a sexual assault, kidnap, abduction or a like offence should not 

further be subjected to the indignity of her name and the incident being 
publicised in press/media. Q 

| (J) There is yet another exception to the rule in (1) above — indeed, this is 

j not an exception but an independent rule. In the case of public officials, it is 

! obvious, right to privacy, or for that matter, the remedy of action for damages 

is simply not available with respect to their acts and conduct relevant to the 
discharge of their official duties. This is so even where the publication is based 
upon facts and slaiements which are not true, unless Ihc official establishes that ^ 
the publication was made (by the defendant) with reckless disregard for truth. 

In such a case, it would be enough for the defendant (member of the press or 
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media) to prove thal he acted after a reasonable verification of the facts; it is 
not necessary for him to prove thal what he has written is true. Of course, 
a where the publication is proved to be false and actuated by malice or personal 
animosity, the defendant would have no defence and would be liable for 
damages. It is equally obvious that in matters not relevant to the discharge of 
his duties, the public official enjoys the same protection as any other citizen, as 
explained in (I) and (2) above. It needs no reiteration that judiciary, which is 
protected by the power to punish for contempt of court and Parliament and 
legislatures protected as their privileges are by Articles 105 and 104 
5 respectively of the Constitution of India, represent exceptions to this rule. 

(4) So far as the Government, local authority and other organs and 
institutions exercising governmental power arc concerned, they cannot 
maintain a suit for damages for defaming them. 

(5) Rules 3 and 4 do not, however, mean thal Official Secrets Act, 1923, or 
any similar enactment or provision having the force of law does not bind the 
press or media. 

( 6 ) There is no law empowering the State or its officials to prohibit, or to 

impose a prior restraint upon the press/media. (Para 26) 

Kharak Singh v State of U.P., (1954) ) SCR 332 : AIR 1963 SC 1295 : (1963) 2 Cri U 
329. Gobmd v. State of M.P., (1975) 2 SCC 148 : 1975 SCC (Cri) 468; Olmstead v. 
United States, 277 US 438 ; 72 LEd 944 (1927); Time, Inc. v. Hill, 385 US 374 . 17 L 
Ed 2d 456 (1967); New York Times v. Sullivan, 376 US 254 : 11 L Ed 2d 686 (1964); 
^ Griswold v. Connecticut, 381 US 479 : 14 L Ed 2d 510 (1965); Cox Broadcasting 
Corpn v Cohn, 420 US 469 : 43 L Ed 2d 328 (1975); Roe v. Wade, 410 US I13:35L 
Ed 2d 147 (1973). Planned Parenthood v. Casey, 120 L Ed 2d 683 (1992); Derbyshire 
County Council v. Times Newspapers Ltd., (1993) 2 WLR 449 : (1993) I Ail ER 1011, 
ML; Attorney General v Guardian Newspapers Ltd (No. 2), (1990) 1 AC 109 ; (1988) 
3 All ER 545 : (1988) 3 WL"R 776, HL; Leonard Hector v. Attorney General of Antigua 
and Barbuda. (1990) 2 AC 312 : (1990) 2 All ER 103 : (1990) 2 WLR 606, PC, 
considered 

e 

The Wages af Crying Wolf A Comment on Roe v. Wade, 82 Yale LJ 920; 26 Slanford Law 
Rev. 1)61; Pnvacy and Human Rights, Ed. AH Robertson, p. 176; NAACP v. Alabama, 
377 US 288 ’ 12 L Ed 2d 325 (1964); Paiko v. Connecticut. 302 US 319: 82 L Ed 288 
(1937), living v. V,rgima. 388 US 1 : 18 L Ed 2d 1010 (1967); Skinner v. Oklahoma. 
316 US 535 : 86 L Ed 1655 (1942); Eisenstadt v. Baird, 405 US 438 : 31 L Ed 2d 349 
(1972); Pnnce v. Massachusetts. 321 US 158 : 88 LEd 645 (1944); Pierce v. Society of 
. Sisters, 268 US 510: 69 L Ed 1070 (1925); Meyer v. Nebraska. 262 US 390 : 67 L Ed 

1042 (1923), cited 

The principles above mentioned are only ihc broad principles. They arc neither 
exhaustive nor all-comprehending; indeed no such enunciation is possible or 
advisable. This right has to go through a casc-by-case development. The concepts 
dealt with herein are still in the process of evolution. However, (he impact of 
Article 19(l)(a) read with clause ( 2 ) thereof on Sections 499 and 500 of Indian 
g Penal Code has not been gone into here. Thai may have to await a proper case. 

(Paras 27 and 28) 

R-M/T/i 3620/C 

Advocates who appeared in this case : 

B.D. Sharma, Advocate, for the Petitioners; 

A. Manarpulhani and Ms Aruna Mathur, Advocates, for the Respondents. 
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The Judgment of the Court was delivered by 

B.P. JEEVAN REDDY, J.— This petition raises a question concerning the 
freedom of press vis-a-vis the right to privacy of the citizens of this country. 3 

It also raises the question as to the parameters of the right of the press to 
criticise and comment on the acts and conduct of public officials. 

2. The first petitioner is the editor, printer and publisher of a Tamil 
weekly magazine Nakkheeran, published from Madras. The second 
petitioner is the associate editor of the magazine. They are seeking issuance 
of an appropriate writ, order or direction under Article 32 of the 
Constitution, restraining the respondents, viz., (I) Stale of Tamil Nadu 
represented by the Secretary, Home Department, (2) Inspector General of 
Prisons, Madras and (3) Superintendent of Prisons (Central Prison), Salem, 
Tamil Nadu from taking any action as contemplated in the second 
respondent’s communication dated 15-6-1994 and further restraining them 
from interfering with the publication of the autobiography of the condemned c 
prisoner, Aulo Shankar, in their magazine. Certain other reliefs are prayed 
for in the writ petition but they are not pressed before us. 

3. Shankar @ Gauri Shankar @ Auto Shankar was charged and tried for 
as many as six murders. He was convicted and sentenced to death by the 
learned Sessions Judge, Chenglepat on 31-5-1991 which was confirmed by ^ 
the Madras High Court on 17-7-1992. Ilis appeal to this Court was 
dismissed on 5-4-1994. It is staled that his mercy petition to the President of 
India is pending consideration. 

4. The petitioners have come forward with the following case: Aulo 
Shankar wrote his autobiography running into 300 pages while confined in 
Chenglepat sub-jail during the year 1991. The autobiography was handed e 
over by him to his wife, Sml Jagdishwari, with the knowledge and approval 

of the jail authorities, for being delivered to his advocate, Shri 
Chandrasekharan. The prisoner requested his advocate to ensure that his 
autobiography is published in the petitioners’ magazine, Nakkheeran. The 
petitioners agreed to the same. Auto Shankar affirmed this desire in several 
letters written to his advocate and the first petitioner. The autobiography sets / 
out the close nexus between the prisoner and several IAS, IPS and other 
officers, some of whom were indeed his partners in several crimes. The 
presence of several such officers at the house-warming ceremony of Auto 
Shankar’s house is proved by the video cassette and several photographs 
taken on the occasion. Before commencing the serial publication of the 
autobiography in their magazine, the petitioners announced in the issue dated g 
21-5-1994 that very soon the magazine would be coming out with the 
sensational life history of Aulo Shankar. This announcement sent shock 
waves among several police and prison officials who were afraid that their 
links with the condemned prisoner would be exposed. They forced the said 
prisoner, by applying third degree methods, to write letters addressed to the 
second respondent (Inspector General of Prisons) and the first petitioner 
requesting that his life story should not be published in the magazine. 
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Certain correspondence ensued between the petitioners and the prison 
authorities in this connection. Ultimately, the Inspector General of Prisons 
a (R-2) wrote the impugned letter dated 15-6-1994 to the first petitioner. The 
letter states that the petitioner’s assertion that Auto Shankar had written his 
autobiography while confined in jail in the year 1991 is false. It is equally 
false that the said autobiography was handed over by the said prisoner to his 
wife with the knowledge and approval of the prison authorities. The prisoner 
has himself denied the writing of any such book. It is equally false that any 
b power of attorney was executed by the said prisoner in favour of his 
advocate, Shri Chandrasekharan in connection with the publication of the 
alleged book. If a prisoner has to execute a power of attorney in favour of 
another, it has to be done in the presence of the prison officials as required 
by the prison rules; the prison records do not bear out execution of any such 
power of attorney. The letter concludes: 

c "From the above facts, it is clearly established that the serial in your 

magazine under the caption ‘Shadowed Truth’ or ‘Auto Shankar’s dying 
declaration’ is not really written by Gauri Shankar but it is written by 
someone else in his name. Writing an article in a magazine in the name 
of a condemned prisoner is against prison rules and your claim that the 
power of attorney is given by the prisoner is unlawful. In view of all 
d those it is alleged that your serial supposed to have written by Auto 
Shankar is (false?) since with an ulterior motive for this above act there 
will arise a situation that we may take legal action against you for 
blackmailing. Hence, I request you to stop publishing the said serial 
forthwith." 

5. The petitioners submit that the contents of the impugned letter are 
e untrue. The argument of jeopardy to prisoner’s interest is a hollow one. The 
petitioners have a right to publish the said book in their magazine as desired 
by the prisoner himself. Indeed, the petitioners have published parts of the 
said autobiography in three issues of their magazine dated 11-6-1994, 18-6- 
1994 and 22-6-1994 but stopped further publication in view of the 
threatening tone of the letter dated 15-6-1994. The petitioners have reasons 
^ to believe that the police authorities may swoop down upon their printing 
press, seize the issues of the magazine besides damaging the press and their 
properties, with a view to terrorise them. On a previous occasion when the 
petitioners’ magazine published, on 16-8-1991, an investigative report of 
tapping of telephones of opposition leaders by the Slate Government, the 
then editor and publisher were arrested, paraded, jailed and subjected to the 
9 third degree methods. There have been several instances when the 
petitioners' press was raided and substantial damage done to their press and 
properties. The petitioners are apprehensive that the police officials may 
again do the same since they are afraid of their links with the condemned 
prisoner being exposed by the publication of the said autobiography. The 
petitioners assert the freedom of press guaranteed by Article 19(l)(a), which, 
^ according to them, entitles them to publish the said autobiography. It is 
submitted that the condemned prisoner has also the undoubted right to have 
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his life story published and that he cannot be prevented from doing so. It is 
also stated in the writ petition that before approaching this Court by way of 
this writ petition, they had approached the Madras High Court for similar a 
reliefs but that the office of the High Court had raised certain objections to 
the maintainability of the writ petition. A learned Single Judge of the High 
Court, it is stated, heard the petitioners in connection with the said 
objections but no orders were passed thereon till the filing of the writ 
petit ion. 

6 . Respondents 2 and 3 have filed a counter-affidavit, swom to by Shri b 
T.S. Panchapakcsan, Inspector General of Prisons, Slate of Tamil Nadu. At 
the outset, it is submitted that the writ petition filed by the petitioners in the 
High Court was dismissed by the learned Single Judge on 28-6-1994 holding 
inter alia that the question whether the said prisoner had indeed written his 
autobiography and authorised the petitioners to publish the same is a 
disputed question of fact. This was so held in view of the failure of the c 
learned counsel for the petitioners to produce the alleged letters written by 

the prisoner to his counsel, or to the petitioners, authorising them lo publish 
his autobiography. It is submitted that the letter dated 15-6-1994 was 
addressed to the first petitioner inasmuch as "there was a genuine doubt 
regarding the authorship of the autobiography alleged to have been written 
by the condemned prisoner while he was in prison and which purportedly d 
reached his wife. Besides, it was also not clear whether the said prisoner had 
as a matter of fact authorised the petitioner to publish the said autobiography. 

In the context of such a disputed claim both as lo authenticity as well as the 
authority to publish the said autobiography, the said communication was 
addressed to the petitioners herein, since the petitioners have threatened lo 
publish derogatory and scurrilous statements purporting to (be?) based on e 
material which are to be found in the disputed autobiography.” It is 
submitted that the allegation that a number of IAS, IPS and other officers 
patronised the condemned prisoner in his nefarious activities is baseless. “It 
is only in the context of such a situation coupled with the fact that the 
petitioner might under the guise of such an autobiography tarnish the image 
of the persons holding responsible positions in public institution that the f 
communication dated 15-6-1994 was sent to him", say the respondents. They 
also denied that they subjected the said prisoner (o third degree methods to 
pressurise him into writing letters denying the authorisation to the petitioners 
to publish his life story. 

7. Neither Auto Shankar nor his wife — nor his counsel — are made 
parties to this writ petition. We do not have their version on the disputed 3 
question of fact, viz., whether Auto Shankar has indeed written his 
autobiography and/or whether he had requested or authorised the petitioners 

to publish [he same in their magazine. In this writ petition under Article 32 
of the Constitution, we cannot go into such a disputed question of fact. Wc 
shall, therefore, proceed on the assumption that Ihe said prisoner has neither 
written his autobiography nor has he authorised the petitioners to publish the ^ 
same in their magazine, as asserted by the writ petitioners. Wc must. 
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however, make it clear that ours is only an assumption for the purpose of this 
writ petition and not a finding of fact. The said disputed question may have 
a to be gone into, as and when necessary, before an appropriate court or forum, 
as the case may be. 

8 . On the pleadings in this petition, following questions arise: 

(1) Whether a citizen of this country can prevent another person 
from writing his life story or biography? Does such unauthorised writing 
infringe the citizen’s right to privacy? Whether the freedom of press 

k guaranteed by Article I9(l)(a) entitles the press to publish such 
unauthorised account of a citizen’s life and activities and if so to what 
extent and in what circumstances? What are the remedies open to a 
citizen of this country in case of infringement of his right to privacy and 
further in case such writing amounts to defamation? 

(2) (a) Whether the Government can maintain an action for its 
c defamation? 

( b ) Whether the Government has any legal authority to impose prior 
restraint on the press to prevent publication of material defamatory of its 
officials? and 

(c) Whether the public officials, who apprehend (hat they or their 
d colleagues may be defamed, can impose a prior restraint upon the press 

to prevent such publication? 

(3) Whether the prison officials can prevent the publication of the 
life story of a prisoner on the ground that the prisoner being incarcerated 
and thus not being in a position to adopt legal remedies to prolect his 
rights, they are entitled to act on his behalf? 

e Question Nos. I and 2 

9. The right to privacy as an independent and distinctive concept 
originated in the field of Tort law, under which a new cause of action For 
damages resulting from unlawful invasion of privacy was recognised. This 
right has two aspects which are but two faces of the same coin — (!) the 
general law of privacy which affords a tort action for damages resulting from 

^ an unlawful invasion of privacy and (2) the constitutional recognition given 
to the right to privacy which protects personal privacy against unlawful 
governmental invasion. The first aspect of this right must be said to have 
been violated where, for example, a person’s name or likeness is used, 
without his consent, for advertising — or non-advertising — purposes or for 
that matter, his life story is written — whether laudatory or otherwise — and 
9 published without his consent as explained hereinafter. In recent times, 
however, this right has acquired a constitutional status. We shall proceed to 
explain how? Right to privacy is not enumerated as a fundamental right in 
our Constitution but has been inferred from Article 21. The first decision of 
this Court dealing with this aspect is Kharak. Singh v. State of U.P A more 
elaborate appraisal of this right look place in a later decision in Gobind v. 


J (1964) I SCR 332 • AIR 1963 SC 1295 : (1963) 2 Cn U 329 
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Slate of M.V . 2 wherein Mathew, J. speaking for himself, Krishna Iyer and 
Goswami, JJ. traced the origins of this right and also pointed out how the 
l said right has been dealt with by the United States Supreme Court in two of 

j its well-known decisions in Griswold v. Connecticut and Roe v. Wade 4 . 

I After referring to Kharak Singh 1 and the said American decisions, the 

learned Judge stated the law in the following words: (SCC pp. 155-57, 

• paras 22-29) 

J privacy-dignity claims deserve to be examined with care and to be 

denied only when an important countervailing interest is shown to be 
superior. If the Court does find that a claimed right is entitled to 
protection as a fundamental privacy right, a law infringing it must satisfy 
the compelling State interest test. 

* * * 

privacy primarily concerns the individual. It therefore relates to and 
overlaps with the concept of liberty. The most serious advocate of 
privacy must confess that there are serious problems of defining the 
essence and scope of the right. Privacy interest in autonomy must also be 
placed in the context of other rights and values. 

Any right to privacy must encompass and protect the personal 
intimacies of the home, the family, marriage, motherhood, procreation 
and child-rearing. This catalogue approach to the question is obviously 
not as instructive as it docs not give analytical picture of the distinctive 
characteristics of the right of privacy. Perhaps, the only suggestion that 
can be offered as unifying principle underlying the concept has been the 
assertion that a claimed right must be a fundamental right implicit in the 
concept of ordered liberty. 

* * * 

As Ely says: 

There is nothing to prevent one from using the word 'privacy’ to 
mean the freedom to live one’s life without governmental 
interference. But the Court obviously does not so use the term. Nor 
could it, for such a right is at stake in every case . 5 
There are two possible theories for protecting privacy of home. The 
I first is that activities in the home harm others only to the extent that they 

1 cause offence resulting from the mere thought that individuals might be 

1 engaging in such activities and that such ’harm’ is not constitutionally 

protective by the State. The second is that individuals need a place of 
sanctuary where they can be free from societal control. The importance 
of such a sanctuary is that individuals can drop the mask, desist for a 
while from projecting on the world the image they want to be accepted 

1 ' 2 (1975) 2 SCC 148 1975 SCC(Cn)4G8 

| 3 38t US 479 14 1. Ed 2d 510 (1965) 

I 4 410 US 113.35 L Ed 2d 147(1973) 

5 See The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale U 920, 932 
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as themselves, an image that may reflect the values of their peers rather 
than the realities of their natures. 6 

3 The right to privacy in any event will necessarily have to go through 

a process of case-by-case development. Therefore, even assuming that 
the right to personal liberty, the right to move freely throughout the 
territory of India and the freedom of speech create an independent right 
of privacy as an emanation from them which one can characterize as a 
fundamental right, we do not think that the right is absolute. 

^ The European Convention on Human Rights, which came into force 

on 3-9-1953. represents a valiant attempt to tackle the new problem. 
Article 8 of the Convention is worth citing 7 8 9 : 

1. Everyone has the right to respect for his private and family 
life, his home and his correspondence. 

2. There shall be no interference by a public authority with the 
exercise of this right except such as is in accordance with the 
law and is necessary in a democratic society in the interests of 
national security, public safety or the economic well-being of 
the country, for the prevention of disorder or crime, for the 
protection of health or morals or for the protection of the 

0 rights and freedoms of others.” 

Since the right to privacy has been the subject-matter of several decisions in 
the United States, it would be appropriate to briefly refer to some of the 
important decisions in that country. 

10. The right to privacy was first referred to as a right and elaborated in 
the celebrated article of Warren and Brandies (later Mr Justice Brandies) 
e entitled “The right to privacy ” published in 4 Harvard Law Review 193, in 
the year 1890. 

11- Though the expression ‘‘right to privacy" was first referred to in 
Olmstead v. United States^, it came to be fully discussed in Time, Inc. v. 
HUP. The facts of the case are these: On a particular day in the year 1952, 
three escaped convicts intruded into the house of James Hill and held him 
f and members of his family hostage for nineteen hours, whereafter they 
released them unharmed. The police immediately went after the culprits, two 
of whom were shot dead. The incident became prime news in the local 
newspapers and the members of the press started swarming the Hill’s home 
for an account of what happened during the hold-up. The case of the family 
was that they were not ill-treated by the intruders but the members of the 
9 press were not impressed. Unable to slop the siege of the press 
correspondents, the family shifted to a far-away place. Life magazine sent its 
men to the former home of Hill family where they re-cnacted the entire 
incident, and photographed it, showing inter alia that the members of the 

6 See 26 Stanford Law Rev. 116], 11B7 

fa 7 See Privacy and Human Right*. Ed. AH Robertson, p. 176 

8 277 US 438 : 72 L Ed 944 (1927) 

9 385 US 374 - 17 L Ed 2d 456 0967) 
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family were ill-treated by the intruders. When Life published the story. Hill 
brought a suit against Time Inc., publishers of Life magazine, for invasion of 
his privacy. The New York Supreme Court found that the whole story was "a a 
j piece of commercial fiction” — and not a true depiction of the event — and 

accordingly confirmed the award of damages. However, when the matter was 
: j taken to United Stales Supreme Court, it applied the rule evolved by it in 

| New York Times Co. v. Sullivan 10 and set aside the award of damages 

holding that the jury was not properly instructed in law. It directed a re-trial. 
Brennan, J. held: 5 

“We hold that the constitutional protections for speech and press 
) preclude the application of the New York statute to redress false reports 

| of matters of public interest in the absence of proof that the defendant 

) published the report with the knowledge of its falsity or in reckless 

disregard of the truth.” (emphasis added) 

) The learned Judge added: c 

j “We create grave risk of serious impairment of the indispensable 

j service of a free press in a free society if we saddle the press with the 

impossible burden of verifying to a certainty the facts associated in press 
news articles with a person’s name, picture or portrait, particularly as 
related to non-defamatory matter. 

+ * + d 

Those guarantees are not for the benefit of the press so much as for the 
benefit of all of us. A broadly defined freedom of the press assures the 
maintenance of our political system and an open society. 

* * * 

That books, newspapers and magazines arc published and sold for profit e 
does not prevent them from being a form of expression whose liberty is 
safeguarded....” 

12. The next relevant decision is in Cox Broadcasting Corpn. v. Cohn 1 *. 

A Georgia law prohibited and punished the publication of the name of a rape 
■, victim. The appellant, a reporter of a newspaper obtained the name of the 

j rape victim from the records of the court and published it. The father of the f 

\ victim sued for damages. While, J. recognised that “in this sphere of 

j collision between claims of privacy and those of the free press, the interests 

on both sides are plainly rooted in the traditions and significant concerns of 
our society” but chose to decide the case on the narrow question whether the 
j press can be said to have violated the said statute or the right to privacy of 

the victim by publishing her name, having obtained it from public records. 9 
\ The learned Judge held that the press cannot be said to have violated the 

Georgia law or the right to privacy if it obtains the name of the rape victim 
from the public records and publishes it. The learned Judge held that the 
| freedom of press to publish the information contained in the public records is 

1 

10 376US 254 : it LEd 2d 686(1964) ^ 

M 420 US 469: 43 LEd 2d 328 (1975) 
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of critical importance to the system of Government prevailing in that country 
and that, may be, in such matters “citizenry is the final judge of the proper 
a conduct of public business”. 

13. Before proceeding further, we may mention that the two decisions of 
this Court referred to above ( Kharak Singh 1 and Gobind 2 ) as well as the two 
decisions of the United Stales Supreme Court, Griswold* and Roe v. Wadd*, 
referred to in Gobind 2 , are cases of governmental invasion of privacy. 
Kharak Singh ] was a case where the petitioner was put under surveillance as 
b defined in Regulation 236 of the U.P. Police Regulations. It involved secret 
picketing of the house or approaches to the house of the suspect, domiciliary 
visits at night, periodical enquiries by police officers into repute, habits, 
association, income or occupation, reporting by police constables on the 
movements of the person etc. The regulation was challenged as violative of 
the fundamental rights guaranteed to the petitioner. A Special Bench of seven 
c learned Judges held, by a majority, that the regulation was unobjectionable 
except to the extent it authorised domiciliary visits by police officers. 
Though right to privacy was referred to, the decision turned on the meaning 
and content of “personal liberty” and “life” in Article 21. Gobind 1 was also a 
case of surveillance under M.P. Police Regulations. Kharak Singh' was 
followed even while at the same time elaborating the right to privacy, as set 
d out hereinbefore. 

Griswold* was concerned with a law made by the State of 
cut which provided a punishment to “any person who uses any 
dicina! article or instrument for the purpose of preventing 
.". The appellanL was running a centre at which information 
id medical advice was given to married persons as to the means 
, <-.ciinng conception. They prescribed contraceptives for the purpose. 
The appellant was prosecuted under the aforesaid law, which led the 
appellant to challenge the constitutional validity of the law on the grounds of 
First and Fourteenth Amendments. Douglas, J., who delivered the main 
opinion, examined the earlier cases of that court and observed: 
f "■■■ specific guarantees in the Bill of Rights have penumbras, formed 

by emanations from those guarantees that help to give them life and 
substance. ... Various guarantees create zones of privacy. 

* * * 

The present case, then concerns a relationship lying within the zone 
of privacy created by several fundamental constitutional guarantees. And 
g it concerns a law which, in forbidding the use of contraceptives rather 
than regulating their manufacture or sale, seeks to achieve its goals by 
means having a maximum destructive impact upon the 
relationship. Such a law cannot stand in light of the familiar principle, so 
often applied by this Court, that a "governmental purpose to control or 
prevent activities constitutionally subject to State regulation may not be 
h achieved by means which sweep unnecessarily broadly and thereby 
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invade the area of protected freedoms”. NAACP v. Alabama 12 . Would wc 
allow the police to search the sacred precincts of marital bedrooms of 
telltale signs of the use of contraceptives? The very idea is repulsive to a 
the notions of privacy surrounding the marriage relationship. 

We deal with a right of privacy older than the Bill of Rights — older 
than our political parties, older than our schools system. Marriage is a 
coming together for better or for worse, hopefully enduring, and intimate 
to the degree of being sacred. It is an association that promotes a way of 
life, not causes; a harmony in living, not political faiths; a bilateral b 
loyalty, not commercial or social projects. Yet it is an association for as 
noble a purpose as any involved in our prior decisions.” 

15. Roe v. Wade 4 concerned the right of an unmarried pregnant woman 
to terminate her pregnancy by abortion. The relevant Texas law prohibited 
abortions except with respect to those procured or admitted by medical 
advice for the purpose of saving the life of the mother. The constitutionality c 
of the said law was questioned on the ground that the said law improperly 
invaded the right and the choice of a pregnant woman to terminate her 
pregnancy and therefore violative of ‘liberty 1 guaranteed under Fourteenth 
Amendment and the right to privacy recognised in Griswold 3 . Blackmun, J. 
who delivered the majority opinion, upheld the right to privacy in the 
following words: d 

"The Constitution does not explicitly mention any right of privacy. 

In a line of decisions, however,... the Court has recognised that a right of 
personal privacy, or a guarantee of certain areas or zones of privacy, docs 
exist under the Constitution. In varying contexts, the Court or individual 
Justices have, indeed, found at least the roots of that right in the First 
Amendment,... in the penumbras of the Bill of Rights,... in the Ninth e 
Amendment,... or in the concept of liberty guaranteed by the first section 
of the Fourteenth Amendment,.... These decisions make it clear that only 
personal rights that can be deemed ‘fundamental’ or ‘implicit in the 
concept of ordered liberty’, Palko v_ Connecticut ,3 P are included in this 
guarantee of personal privacy. They also make it clear that the right has 
some extension to activities relating to marriage, Loving v. Virginia f 
procreation, Skinner v. Oklahoma 15 ; contraception; Eisenstadt v. Baird l( “, 
family relationships. Prince v. Massachusetts* 1 ; and child-rearing and 
education. Pierce v. Society of Sisters 18 , Meyer v. Nebraska ,9 . 


12 377 US 288 : 12 L Ed2d 325 (1964) 

13 302 US 319 : 82 L Ed 288 (1937) 

14 388 US 1 : 18 L Ed 2d 1010(1967) 

15 316 US 535 : 86 L Ed 1655 (1942) 

16 405 US 438 ; 31 L Ed 2d 349 (1972) 

17 321 US 158: 88 LEd 645 (1944) 

18 268 US 510: 69 LEd 1070(1925) 

19 262 US 390 : 67 L Ed 1042 (1923) 
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This right of privacy, whether it be founded in the Fourteenth 
Amendment’s concept of personal liberty and restrictions upon State 
a action, as we fee] it is, or, as the District Court determined, in the Ninth 
Amendment's reservation of rights to the people, is broad enough to 
encompass a woman’s decision whether or not to terminate her 
pregnancy. 

Though this decision received a few knocks in the recent decision in Planned 
Parenthood v. Casey 20 , the central holding of this decision has been left 
b untouched — indeed affirmed. 

16. We may now refer to the celebrated decision in New York Times v. 
Sullivan 10 , referred to and followed in Time Inc. v. HilP. The following are 
the facts: In the year 1960, the New York Times carried a full page paid 
advertisement sponsored by the "Committee to Defend Martin Luther King 
and the Struggle for Freedom in the South”, which asserted or implied that 
c law-enforcement officials in Montgomery, Alabama, had improperly arrested 
and harassed Dr King and other civil rights demonstrators on various 
occasions. Respondent, who was the elected Police Commissioner of 
Montgomery, brought an action for libel against the Times and several of the 
individual signatories to the advertisement. It was found that some of the 
assertions contained in the advertisement were inaccurate. The Alabama 
courts found the defendants guilty and awarded damages in a sum of 
$ 500,000, which was affirmed by the Alabama Supreme Court, According 
to the relevant Alabama law, a publication was "libellous per se” if the words 
"tend to injure a person ... in his reputation” or to "bring (him) into public 
contempt”. The question raised before the United States Supreme Court was 
whether the said enactment abridged the freedom of speech and of the press 
e guaranteed by the First and Fourteenth Amendments. In the leading opinion 
delivered by Brennan, J., the learned Judge referred in the first instance to 
the earlier decisions of that court emphasising the importance of freedom of 
speech and of the press and observed: 

"Authoritative interpretations of the First Amendmen, guarantees 
^ have consistently refused to recognize an exception for any test of truth 
— whether administered by judges, juries, or administrative officials — 
and especially one that puts the burden of proving the truth on the 
speaker. 

* * * 

A rule compelling the critic of official conduct to guarantee the truth of 
g all his factual assertions — and to do so on pain of libel judgments 
virtually unlimited in amount—leads to ... "self-censorship". Allowance 
of the defense of truth, with the burden of proving it on the defendant, 
does not mean that only false speech will be deteued. Even courts 
accepting this defense as an adequate safeguard have recognized the 
difficulties of adducing legal proofs that the alleged libel was true in all 
fj its factual particulars. ... Under such a rule, would-be critics of official 

20 120 L Ed 2d 683 (1992) 
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conduct may be deterred from voicing their criticism, even though it is 
believed to be true and even though it is in fact true, because of doubt 
whether it can be proved in court or fear of the expense of having to do a 
so. They lend to make only statements which ‘steer far wider of the 
unlawful zone’.... The rule thus dampens the vigor and limits the variety 
of public debate. It is inconsistent with the First and Fourteenth 
Amendments. 

The constitutional guarantees require, we think, a federal rule that 
prohibits a public official from recovering damages for a defamatory b 
falsehood relating to his official conduct unless he proves that the 
Statement was made with ‘actual malice '— that is, with knowledge that 
it was false or with reckless disregard of whether it was false or not." 

(emphasis added) 

17. Black, J. who was joined by Douglas, J. concurred in the opinion but 

on a slightly different ground. He affirmed his belief that “the First and c 
Fourteenth Amendments not merely 'delimit’ a State’s power to award 
damages to ‘public officials against critics of their official conduct’ but 
completely prohibit a State from exercising such a power". 

18. The principle of the said decision has been held applicable to “public 
figures" as well. This is for the reason that public figures like public officials 
often play an influential role in ordering society. It has been held that as a ^ 
class the public figures have, as the public officials have, access to mass 
media communication both to influence the policy and to counter-criticism 

of their views and activities. On this basis, it has been held that the citizen 
has a legitimate and substantial interest in the conduct of such persons and 
that the freedom of press extends to engaging in uninhibited debate about the 
involvement of public figures in public issues and events. e 

19. The principle of Sullivan 10 was carried forward — and this is 
relevant to the second question arising in this case — in Derbyshire County 
Council v. Times Newspapers Ltd . 2I , a decision rendered by the House of 
Lords. The plaintiff, a local authority brought an action for damages for libel 
against the defendants in respect of two articles published in Sunday Times ^ 
questioning the propriety of investments made for its superannuation fund. 

The articles were beaded “ Revealed: Socialist tycoon deals with Labour 
Chief’ and “ Bizarre deals of a council leader and the media tycoon". A 
preliminary issue was raised whether the plaintiff has a cause of action 
against the defendant. The trial Judge held that such an action was 
maintainable but on appeal the Court of Appeal held to the contrary. When 

the matter reached the House of Lords, it affirmed the decision of the Court ® 
of Appeal but on a different ground. Lord Keith delivered the judgment 
agreed to by all other learned Law Lords. In his opinion. Lord Keith recalled 
that in Attorney General v. Guardian Newspapers Ltd. (No. 2) 22 popularly 
known as "Spycatcher case", the House of Lords had opined that "there arc 

2) (1993) 2 WLR 449 : (1993) 1 A1IER 1011, HL ^ 

n (1990) I AC 109 (1988) 3 All ER 545 : (1988) 3 WLR 776, HL 
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rights available to private citizens which institutions of... Government are 
not in a position to exercise unless they can show that it is in the public 
a interest to do so”. It was also held therein that not only was there no public 
interest in allowing governmental institutions to sue for libel, it was 
“contrary to the public interest because to admit such actions would place an 
undesirable fetter on freedom of speech” and further that action for 
defamation or threat of such action “inevitably have an inhibiting effect on 
freedom of speech”. The learned Law Lord referred to the decision of the 
b United States Supreme Court in New York Times v. Sullivan 10 and certain 
other decisions of American Courts and observed — and this is significant 
for our purposes— 

“while these decisions were related most directly to the provisions of 
the American Constitution concerned with securing freedom of speech, 
the public interest considerations which underlaid them are no less valid 
c in this country. What has been described as ‘the chilling effect' induced 
by the threat of civil actions for libel is very important. Quite oTcn the 
facts which would justify a defamatory publication are known to be true, 
but admissible evidence capable of proving those facts is not available.” 
Accordingly, it was held that the action was not maintainable in law. 

^ 20. Reference in this connection may also be made to the decision of the 

Judicial Committee of the Privy Council in Leonard Hector v. Attorney 
General of Antigua and Barbuda 23 which arose under Section 33-B of the 
Public Order Act, 1972 (Antigua and Barbuda). It provided that any person 
who printed or distributed any false statement which was “likely to cause 
fear or alarm in or to the public or to disturb the public peace or to 
undermine public confidence in the conduct of public affairs” shall be guilty 
of an offence. The appellant, the editor of a newspaper, was prosecuted under 
the said provision. He took the plea that the said provision contravened 
Section 12(1) of the Constitution of Antigua and Barbuda which provided 
that no person shall be hindered in the enjoyment of freedom of expression. 
At the same time, sub-section (4) of Section 12 stated that nothings - nlained 
t in or done under the authority of law was to be held inconsistent with or in 
contravention of sub-section 12(1) to the extent that the law in question 
made provisions reasonably required in the interest of public order. [These 
provisions roughly correspond to Articles 19(l)(a) and 19(2) respectively.] 
The Privy Council upheld the appellant’s plea and declared Section 12(1) 
ultra vires the Constitution. It held that Section 33-B is wide enough to cover 
not only false statements which are likely to affect public order but also 
^ those false statements which arc not likely to affect public order. On that 
account, it was declared to be unconstitutional. The criminal proceedings 
against the appellant was accordingly quashed. In the course of his speech. 
Lord Bridge of Harwich observed thus: 

“In a free democratic society it is almost too obvious to need stating 
^ that those who hold office in Government and who are responsible for 


23 (1990)2 AC3l2:(l990)2AlinR 103 : (1990) 2 WLR 606. PC 
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public administration must always be open to criticism. Any attempt to 
stifle or fetter such criticism amounts to political censorship of the most 
insidious and objectionable kind. At the same time it is no less obvious a 
that the very purpose of criticism levelled at those who have the conduct 
of public affairs by their political opponents is to undermine public 
confidence in their stewardship and to persuade the electorate that the 
opponents would make a belter job of it than those presently holding 
office. In the light of these considerations their Lordships cannot help 
viewing a statutory provision which criminalises statements likely to b 
undermine public confidence in the conduct of public affairs with the 
utmost suspicion." 

21 . The question is how far the principles emerging from the United 
States and English decisions are relevant under our constitutional system. So 
far as the freedom of press is concerned, it flows from the freedom of speech 
and expression guaranteed by Article 19(l)(a). But the said right is subject to c 
reasonable restrictions placed thereon by an existing law or a law made after 
the commencement of the Constitution in the interests of or in relation to the 
several matters set out therein. Decency and defamation are two of the 
grounds mentioned in clause (2). Law of torts providing for damages for 
invasion of the right to privacy and defamation and Sections 499/5D0 IPC 
are the existing laws saved under clause (2). But what is called for today — d 
in the present limes — is a proper balancing of the freedom of press and said 
laws consistent with the democratic way of life ordained by the Constitution. 
Over the last few decades, press and electronic media have emerged as major 
factors in our nation’s life. They are still expanding — and in the process 
becoming more inquisitive. Our system of Government demands — as do 

the systems of Government of the United Slates of America and United e 
Kingdom — constant vigilance over exercise of governmental power by the 
press and the media among others. It is essential for a good Government. At 
the same time, we must remember that our society may not share the degree 
of public awareness obtaining in United Kingdom or United States. The 
sweep of the First Amendment to the United Stales Constitution and the 
freedom of speech and expression under our Constitution is not identical f 
though similar in their major premises. All this may call for some 
modification of the principles emerging from the English and United Stales 
decisions in their application to our legal system. The broad principles set 
out hereinafter are evolved keeping in mind the above considerations. But 
before we set out those principles, a few more aspects need to be dealt with. 

22 . We may now consider whether the SLate or its officials have the 9 
authority in law to impose a prior restraint upon publication of material 
defamatory of the State or of the officials, as the case may be? We think not. 

No law empowering them to do so is brought to our notice. As observed in 
New York Times v. United Stales 24 , popularly known as the Pentagon papers 
case, “any system of prior restraints of (freedom of) expression comes to this 


24 (1971)403 US 713 : 29 L Eri 2d 822(1971) 
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Court bearing a heavy presumption against its constitutional validity" and 
that in such cases, the Government "carries a heavy burden of showing 
a justification for the imposition of such a restraint". We must accordingly 
hold that no such prior restraint or prohibition of publication can be imposed 
by the respondents upon the proposed publication of the alleged 
autobiography of "Auto Shankar" by the petitioners. This cannot be done 
either by the State or by its officials. In other words, neither the Government 
nor the officials who apprehend that they may be defamed, have Ihe right to 
b impose a prior restraint upon the publication of the alleged autobiography of 
Auto Shankar. The remedy of public officials/public figures, if any, will arise 
only after (he publication and will be governed by the principles indicated 
herein, 

23. Wc must make it clear lhat we do not express any opinion about the 
right of the State or its officials to prosecute the petitioners under Sections 

c 499/500 IPC. This is for the reason lhat even if they are entitled to do so, 
there is no law under which they can prevent the publication of a material on 
the ground (hat such material is likely to be defamatory of them. 

Question No. 3 

24. It is not stated in the counter-affidavit that Auto Shankar had 
requested or authorised the prison officials or the Inspector General of 
Prisons, as the case may be, to adopt appropriate proceedings to protect his 
right to privacy. If so, the respondents cannot take upon themselves the 
obligation of protecting his right to privacy. No prison rule is brought to our 
notice which empowers the prison officials to do so. Moreover, the occasion 
for any such action arises only after the publication and not before, as 
indicated hereinabove. 

e 

25. Lastly, wc must deal with the objection raised by the respondent as 
to ihe maintainability of the present writ petition. It is submitted that having 
filed a writ petition for similar reliefs in the Madras High Court, which was 
dismissed as not maintainable under a considered order, the petitioners could 
not have approached this Court under Article 32 of the Constitution. The 

{ petitioners, however, did disclose the above fact but they slated that on the 
date of their filing the writ petition, no orders were pronounced by the 
Madras High Court. It appears that the writ petition was filed at about the 
time the learned Single Judge of the Madras High Court pronounced the 
orders on the office objections. Having regard to the facts and circumstances 
of the case, wc are not inclined to throw out the writ petition on the said 
ground. The present writ petition can also be and is hereby treated as a 
special leave petition against the orders of the learned Single Judge of the 
High Court. 

26. Wc may now summarise the broad principles flowing from the above 
discussion: 

(/) The right to privacy is implicit in the right to life and liberty 
h guaranteed to the citizens of this country by Article 21. It is a “right to 
be let alone”, A citizen has a right to safeguard the privacy of his own, 
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his family, marriage, procreation, motherhood, child-bearing and 
education among other matters. None can publish anything concerning 
the above matters without his consent — whether truthful or otherwise a 
and whether laudatory or critical. If he docs so, he would be violating the 
right to privacy of the person concerned and would be liable in an action 
for damages. Position may, however, be different, if a person voluntarily 
thrusts himself into controversy or voluntarily invites or raises a 
controversy. 

(2) Thc ™)e aforesaid is subject to the exception, that any b 
publication concerning the aforesaid aspects becomes unobjectionable if 
such publication is based upon public records including court records. 

This ts for the reason that once a matter becomes a matter of public 
record, the right to privacy no longer subsists and it becomes a 
legitimate subject for comment by press and media among others. We 
are, however, of the opinion that in the interests of decency [Article c 
19(2)] an exception must be carved out to this rule, viz., a female who is 
the victim of a sexual assault, kidnap, abduction or a like offence should 
not further be subjected to the indignity of her name and the incident 
being publicised in press/media. 

(J) There is yet another exception to the rule in (1) above — indeed, 
this is not an exception but an independent rule. In thc case of public d 
officials, it is obvious, right to privacy, or for that mailer, the remedy of 
action for damages is simply not available with respect to their acts and 
conduct relevant to the discharge of their official duties. This is so even 
where the publication is based upon facts and statements which arc not 
true, unless the official establishes that the publication was made (by the 
defendant) with reckless disregard for truth. In such a case, it would be e 
enough for the defendant (member of the press or media) to prove (hat he 
acted after a reasonable verification of the faclsj it is not necessary for 
him to prove that what he has written is true. Of course, where (he 
publication is proved to be false and actuated by malice or personal 
animosity, the defendant would have no defence and would be liable for 
damages. It is equally obvious that in matters not relevant to the * 
discharge of his dulies, the public official enjoys the same protection as 
any other citizen, as explained in (1) and (2) above. It needs no 
reiteration that judiciary, which is protected by the power to punish for 
contempt or court and Parliament and legislatures protected as their 
privileges arc by Articles 105 and 104 respectively of the Constitution of 
India, represent exceptions to this rule, 9 

(4) So far as the Government. local authority and other organs and 
institutions exercising governmental power are concerned, they cannot 
maintain a suil for damages for defaming them. 

(5) Rules 3 and 4 do not, however, mean that Official Secrets Act, 

1923, or any similar enactment or provision having the force of law does 
not bind the press or media. 


I 
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( 6 ) There is no law empowering the Slate or its officials to prohibit, 
or to impose a prior restraint upon the press/media, 
a 27. We may hasten to add that the principles above mentioned are only 
the broad principles. They are neither exhaustive nor all-comprehending; 
indeed no such enunciation is possible or advisable. As rightly pointed out 
by Mathew, J., this right has to go through a case-by-case development. The 
concepts dealt with herein are still in the process of evolution. 

28. In all this discussion, we may clarify, we have not gone into the 
b impact of Article 19(l)(a) read with clause (2) thereof on Sections 499 and 

500 of the Indian Penal Code. That may have to await a proper case. 

29. Applying the above principles, it must be held that the petitioners 
have a right to publish, what they allege to be the life story/auiobiography of 
Auto Shankar insofar as it appears from the public records, even without his 
consent or authorisation. But if they go beyond that and publish his fife 

c story, they may be invading his right to privacy and will be liable for the 
consequences in accordance with law. Similarly, the State or its officials 
cannot prevent or restrain the said publication. The remedy of the affected 
public officials/pubiic figures, if any, is after the publication, as explained 
hereinabove. 

0 30. The writ petition is accordingly allowed in the above terms. No 

costs. 


(1994) 6 Supreme Court Cases 651 

(Before M.N. Venkataciialiah, C.J. andM.M. Punchjii, 
e and S. Mohan. JJ.) 

TATA CELLULAR .. Appellant; 

Versus 

UNION OF INDIA .. Respondent. 

Civil Appeal Nos. 4947-50 of 1994^ with Nos. 4951 and 4952 of 
f ■ 1994, decided on July 26, 1994 

A. Administrative Law — Judicial review — Scope — Govt, contracts — 
Tenders — State decision/action on must be in consonance with Art. 14 — Only 
the decision-making process and not the merits of the decision itself is 
reviewablc as court does not sit as appellate court while exercising power of 
review — Decision/action when open to review — Test — While court cannot 
interfere with Govt.’s freedom of contract, invitation of tender and refusal of 
9 any tender which pertain to policy matter, but whether the decision/action is 
vitiated by arbitrariness, unfairness, illegality, irrationality or ‘Wcdnesbury 
unreasonableness’ i.c. when decision is such as no reasonable person on proper 
application of mind could lake or procedural impropriety, can be looked into 
by court — Test is whether wrong is of such a nature as to require intervention 
— If so court would set right the decision-making process — But it would not 


t From the Judgment and Order dated 26-2-1993 of the Delhi High Court in C.W. Nos. 4030-32, 
4102 of! 992 and 163 of] 993 
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(1997) 1 Supreme Court Cases 301 

(Before KuldjpSingh and S. Saghir Ahmad, JJ.) 

3 PEOPLE’S UNION FOR CIVIL LIBERTIES (PUCL) Petitioner; 

Versus 

UNION OF INDIA AND ANOTHER .. Respondents. 

Writ Petition (C) No. 256 of 1995^, decided on December 18, 1996 
b A. Constitution of India — Arts. 21, 19(l)(a) & (2), 14 and 32 — Right to 
transmit telephone message or hold telephone conversation in privacy — Held, 
forms part of right to privacy protected by Art 21 as well as by Art 17 of 
International Covenant on Civil and Political Rights — It is also covered by 
freedom of speech and expression under Art 19(I)(a) — Telephone tapping by 
Govt, under S. 5(2) of Thlcgraph Act amounts to infraction of these 
Fundamental Rights — Hence it can be resorted to only in accordance with 
c procedure established by law which must be just, fair and reasonable and 
should fall within the grounds of reasonable restriction permissible under 
Art. 19(2) — Additionally, interception of telephonic messages permitted by 
S. 5(2) of the Telegraph Act must conform to the conditions laid down by S. 5(2) 
for such interception — International Covenant on Civil and Political Rights, 
1966, Art. 17 — Universal Declaration of Human Rights, 1948, Art. 12 — 
Telegraph Act, 1885, Ss. 5(2) & 7{2)(b) — Words and phrases — “Right to 
d privacy” 

B. Constitution of India — Arts. 21 and 51 — Human rights — Art. 21 lo 
be interpreted in conformity with international law viz. Art-17 of International 
Covenant on Civil and Political Rights, 1966 — Art. 12 of Universal Declaration 
of Human Rights, 1948 is also similar to Art. 17 of the 1966 Covenant — 
Universal Declaration of Human Rights, 1948 — International Covenant on 
Civil and Political Rights, 1966 

C. Telegraph Act, 1885 — Ss. 5(2) and 7(2)(b) — Interception of telegraphic 
messages/tapping of telephone conversation — When can be resorted to under 
S. 5(2) — ‘Occurrence of any public emergency’ or ‘in the interest of public 
safety’ is condition precedent in addition to existence of any of the grounds 
under ArL 19(2) — Order recording such satisfaction in writing necessary — 
‘Public emergency’ and ‘public safety’ — Meaning — Though substantive 

f provision of S. 5(2) clearly laid down conditions/situations for interception of 
messages but in absence of rules under S. 7(2)(b) laying down just, fair and 
reasonable procedure for exercise of power under S. 5(2), rights guaranteed 
under Arts. 19{l)(a) and 21 cannot he safeguarded — Central GovL should, 
therefore, frame the rules — But till such rules are framed, procedural 
safeguards laid down by Supreme Court for exercise of power under S. 5(2) to 
be followed — However, prior judicial scrutiny cannot be provided as a 
g procedural safeguard for issuing order for telephone tapping in absence of any 
provision in that regard in the Act 

D. International Law — Scope — Now no more confined to relations 
between States but extends to matters of social concern such as health, 
education, economics as also human rights — Constitution of India, Art. 51 


t Under Article 32 of the Constitution of India 
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E. International Law — Customary international law — Rules of, if not 
contrary to municipal law, shall be deemed to be incorporated in domestic law 
— Constitution of India, Arts. SI, 13,32 and 226 
Held-. 


Right to privacy is a part or the right to "life” and “personal liberty" enshrined 
under Article 21 of the Constitution. Once the facts in a given case constitute a right 
to privacy. Article 21 is attracted. The said right cannot be curtailed "except 
according to procedure established by law”. (p pra 17 ) 

Kharak Singh v. Slate of U.P. (1964) 1 SCR 332 . AIR 1963 SC 1295. Gobtnd v Slate of 
M.P.. (1975) 2 SCC 148 : 1975 SCC (Cn) 468, R Rajagopal v. State of T.N. (1994) 6 ^ 

SCC 632, relied on 


Mtuin v. Illinois. 94 US 113 : 24 L Ed 77 (1877); Wo//v. Colorado, 338 US 25 : 93 L Ed 
1782(1949): Semayne's case, (1 604) 5 Co Rep 91 a, cited 

The right to privacy — by itself — has not been identified under ihe 
Constitution. As a concept it may be too broad and moralistic to define it judicially. 
Whether right to privacy can be claimed or has been infringed in a given case would 
depend on the Tacts of the said case. But the right to hold a telephone conversation in ° 
the privacy of one's home Or office without interference can certainly be claimed as 
“right to privacy”. Conversations on the telephone are often or an intimate and 
confidential character. Telephone conversation is a part of modern man's lire. 
Telephone conversation is an important facet of a man’s private lilc. Right to privacy 
would certainly include telephone conversation in ihe privacy of One’s home or 
office. Telephone-tapping would, thus, infract Article 2 1 of the Constitution of India 
unless it is permitted under the procedure established by law. (Para 18) 

India is a signatory to the International Covenant on Civil and Political Rights, 
1966. Article 17 [hereof provides for right of privacy. Article 12 of the Universal 
Declaration of Human Rights, 1948 is almost in similar terms. Article 17 of the 
International Covenant does not go contrary to any part of our municipal law. Article 
21 of the Constitution has, therefore, to be interpreted in conformity with the 
international law. (Paras 20 and 26) e 

Kesavananda Rharatt v. Slate of Kerala, (1973) 4 SCC 225 : 1973 Supp SCR ); A.D.M. v. 
Shivakant Slmkla, (1976) 2 SCC 521; Jolly George Varghese v. Bank of Cochin, ( 1980) 2 
SCC 360 : AIR 1980 SC 470. relied on 

It is almost an accepted proposition of law that the rules of customary 
international law which are not contrary to the municipal law shall be deemed to be 
incorporated in the domestic law. International law today is not confined to f 
regulating the relations between the States. Scope continues to extend. Today mailers ' 
of social concern, such as health, education and economics apart from human rights 
fall within the ambit of International Regulations. International law is more than ever 
aimed at individuals. (Paras 22 and 21) 

Freedom of speech and expression guaranteed under Article I9(l)(a) means the 
right to express one’s convictions and opinions freely by word of mouth, writing, 
printing, picture, or in any other manner. When a person is talking on telephone, he g 
is exercising his right to freedom of speech and expression. Telephone-tapping 
unless il comes within the grounds or restrictions under Article 19(2) would infinct 
Article 19(1 )(a). (Para 19) 

Hie vires of Section 5(2) has not been seriously challenged in this case. Section 
5(2) of the Act permits the interception of messages in accordance with the 
provisions of the said section. ‘’Occurrence of any public emergency" or “in the 
interesl of public safety 1 are the sine qua non for the application of the provisions of ^ 
Section 5(2) of the Act. Unless a public emergency has occurred or the interest of 
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public safely demands, the authorities have no jurisdiction lo exercise ihe powers 
under the said section. Public emergency would mean the prevailing of a sudden 
a condition or state of affairs affecting the people at large calling for immediate action. 
The expression “public safety" means Ihe stale or condition of freedom From danger 
or risk for the people at large. When either of these two conditions are not in 
existence, Ihe Central Government or a State Government or the authorised officer 
cannot resort to telephone-tapping. Even if the Central Government is satisfied that it 
is necessary or expedient so to do in the interest of the sovereignty and integrity of 
India or the security of the State or friendly relations with sovereign States or public 
b order or for preventing incitement to the commission of an offence, it cannot 
intercept the messages or resort lo telephone-tapping unless a public emergency has 
occurred or the interest of public safety or the existence of the interest of public 
safety requires. Neither the occurrence of public emergency nor the interest of public 
safety arc secretive conditions or situations. Either of the situations would be 
apparent to a reasonable person. (Paras 27 and 28) 

llukam Chand Sltyam Lai v. Union of India, (1976) 2 SCC 128, retied on 
c The first step under Section 5(2) of the Act, Iherefore, is the occurrence of any 
public emergency or the existence of a public safety interest. Thereafter the 
competent authority under Section 5(2) of the Act is empowered to pass an order of 
interception after recording its satisfaction that it is necessary or expedient so to do 
in the interest of (i) sovereignly and integrity of India, (if) the security of the Slate, 
(iff) friendly relations with foreign Stales, (fv) public older or (v) for preventing 
, incitement to the commission of an offence. When any of the five situations 
mentioned above to the satisfaction of the competent authority require then the said 
authority may pass the order for interception of messages by recording reasons in 
writing for doing so. (Para 29) 

Section 5(2) of the Act shows that so far the power to intercept messages/ 
conversations is concerned the section clearly lays down the situations/condilions 
under which it can be exercised. But the substantive law as laid down in Section 5(2) 
e of the Act must have procedural backing so that the exercise of power is fair and 
reasonable. The said procedure itself must be just, fair and reasonable. “Procedure” 
must rule out anything arbitrary, freakish or bi/.aiTc. A valuable constitutional right 
can be canalised only by civilised processes. (Para 30) 

Maneka Gandhi v. Union of!nd,a.( 1978) t SCC 248 : (1978) 2 SCR 621, relied on 
No rules have been framed under Section 7(2 )(b) of the Act for providing Ihe 
precautions to be taken for preventing the improper interception or disclosure of 
messages. In the absence of just and fair procedure for regulating the exercise of 
power under Section 5(2) of the Act, it is not possible to safeguard the rights of the 
citizens guaranteed under Articles I9(l)(a) and 21 of the Constitution of India. 

(Para 31) 

Again, in the absence of any provision in the statute, it is not possible to provide 
for prior judicial scruliny as a procedural safeguard. It is for the Central Government 
g to make rules under Section 7(2)(£>) of the Act. The Act was enacted in the year 
1885. The power to make rules under Section 7 of the Act has been there for over a 
century but the Central Government has not thought it proper to frame the necessary 
rules despite severe criticism of the manner in which the power under Section 5(2) 
has been exercised. It is entirely for the Central Government to make rules on the 
subject but till the lime it is done the right to privacy of an individual has to be 
safeguarded. In order lo rule out arbitrariness in the exercise of power under Section 
h 5(2) of the Act and I ill the time the Central Government Jays down just, fair and 
reasonable procedure under Section 7(2 ){b) of the Act, it is necessary to lay down 
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procedural safeguards for the exercise of power under Section 5(2) so that the right 
to privacy of a person is protected. (Para 34) 

(Accordingly, the Supreme Court issued order and directions in this regard.) 3 

(Para 35) 

WP disposed of R-M/l 7239/C 

Advocates who appeared in this case: 

Kapil Sibal and RajinderSachar, Senior Advocates (Ms Rashmi Kapadi and Ms Sanjay 
Pankh, Advocates, with them) for the Petitioner; 

Vcnugopa! Reddy, Senior Advocate (P. Paratncswaran. Hcmam Sharma and Ms Anil , 
Kaliyar, Advocates, with him) for the Respondents. ° 
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The Judgment of the Court was delivered by 

KULD1P Singh, J. — Telephone-tapping is a serious invasion of an 
individual’s privacy. With the growth of highly sophisticated communication 
technology, the right to hold telephone conversation, in the privacy of one’s 
home or office without interference, is increasingly susceptible to abuse. It is 
no doubt correct that every Government, howsoever democratic, exercises 
some degree of sub rosa operation as a part of its intelligence outfit but at 
the same time citizen’s right to privacy has to be protected from being 
abused by the authorities of the day. 

2. This petition —■ public interest — under Article 32 of the Constitution 
of India has been filed by the People’s Union of Civil Liberties, a voluntary 
organisation, highlighting the incidents of telephone-tapping in the recent 
past. The petitioner has challenged the constitutional validity of Section 5(2) 
of ihe Indian Telegraph Act, 1885 (the Act), in the alternative it is contended 
that the said provisions be suitably read down to include procedural 
safeguards to rule out arbitrariness and to prevent the indiscriminate 
telephone-tapping. 

3. The writ petition was filed in the wake of the report on “Tapping of 
politicians’ phones” by the Central Bureau of Investigation (CBI). Copy of 
the report as published in the Mainstream, Vol. XXIX dated 26-3-1991 has 
been placed on record along with the rejoinder filed by the petitioner. The 
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authenticity of the report has not been questioned by the learned counsel for 
the Union of India before us. Paras 21 and 22 of the report are as under: 
a "21. Investigation has revealed the following lapses on the part of 

MTNL 

(0 In respect of 4 telephone numbers though they were shown to 
be under interception in the statement supplied by MTNL, the 
authorisation for putting the number under interception could not be 
provided. This shows that records have not been maintained 
^ properly. 

(ii) In respect of 279 telephone numbers, although authority 
letters from various authorised agencies were available, these 
numbers have not been shown in lists supplied by MTNL showing 
interception of telephones to the corresponding period. This shows 
that lists supplied were incomplete. 

m In respect of 133 cases, interception of the phones were 
done beyond the authorised part. The GM (O), MTNL in his 
explanation has said that this was done in good faith on oral requests 
of the representatives of the competent authorities and that 
instructions have now been issued that interception beyond 
0 authorised periods will be done only on receipt of written requests. 

(iv) In respect of 111 cases, interception of telephones have 
exceeded 180 days’ period and no permission of Government for 
keeping the telephone under interception beyond 180 days was 
taken. 

(v) The files pertaining to interception have not been maintained 

e property. 

22. Investigation has also revealed that various authorised agencies 
are not maintaining the files regarding interception of telephones 
properly. One agency is not maintaining even the logbooks of 
interception. The reasons for keeping a telephone number on watch have 
also not been maintained properly. The effectiveness of the results of 
f observation have to be reported to the Government in quarterly returns 
which is also not being sent in lime and does not contain all the relevant 
information. In the case of agencies other than IB, the returns are 
submitted to the MHA. The periodicity of maintenance of the records is 
not uniform. It has been found that whereas DRI keeps record for the 
last 5 years, in case of IB, as soon as the new quarterly statement is 
9 prepared, the old returns are destroyed for reasons of secrecy. The 
desirability of maintenance of uni-retum and periodicity of these 
documents needs to be examined." 

Section 5(2) of the Act is as under: 

“5. (2) On the occurrence of any public emergency, or in the interest 
^ of the public safely, the Central Government or a State Government or 
any officer specially unauthorised in this behalf by the Central 
Government or a State Government may, if satisfied that it is necessary 
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or expedient so to do in the interests of the sovereignty and integrity of 
India, the security of the State, friendly relations with foreign States or 
public order or for preventing incitement to the commission of an a- 
offence, for reasons to be recorded in writing, by order, direct that any 
message or class of messages to or from any person or class of persons, 
or relating to any particular subject, brought for transmission by or 
transmitted or received by any telegraph, shall not be transmitted, or 
shall be intercepted or detained, or shall be disclosed to the Government 
making the order or an officer thereof mentioned in the order: b 

Provided that press messages intended to be published in India of 
correspondents accredited to the Central Government or a State 
Government shall not be intercepted or detained, unless their 
transmission has been prohibited under this sub-section.” 

4. The above provisions clearly indicate that in the event of the 
occurrence of a public emergency or in the interest of public safely the c 
Central Government or the Stale Government or any officer specially 
authorised in this behalf, can intercept messages if satisfied that it is 
necessary or expedient so to do in the interest of: 

(0 The sovereignty and integrity of India. 

(iV) The security of the State. 

(iii) Friendly relations with foreign States. 

(iv) Public order. 

(v) For preventing incitement to the commission of an offence. 

5. The CU1 report indicates that under the above provisions of law 
Director Intelligence Bureau, Director General Narcotics Control Bureau, 
Revenue Intelligence and Central Economic Intelligence Bureau and the e 
Director Enforcement Directorate have been authorised by the Central 
Government to do interception for the purposes indicated above. In addition, 
the State Governments generally give authorisation to the Police/Intelligence 
agencies to exercise the powers under the Act. 

6 . The Assistant Director General, Department of Telecom has filed 
counter-affidavit on behalf of the Union of India. The stand taken by the f 
Union of India is as under. 


“The allegation that the party in power at the Cenlre/Stale or officer 
authorised to lap the telephone by the Ccntral/State Government could 
misuse this power is not correct. Tapping of telephone could be done 
only by the Central/Slate Government order by the officer specifically 
authorised by the CetUral/State Government on their behalf and it could 
be done only under certain conditions such as national emergency in the 
interest of public safely, security of State, public order etc. It is also 
necessary lo record the reasons for tapping before lapping is resorted to. 
If the party, whose telephone is to be tapped is to be informed about this 
and also the reasons for tapping, it will defeat the very purpose of 
tapping of telephone. By the very sensitive nature of the work, it is 


9 


h 


i 


t 


/ 


'm. 


i 



. 1 .. 

> 

h' 


jog 

| O N L I N E~r 

True Prinf 


SCC OnLine Web Edition. Copyright © 2015 
Page 7 Thursday. July 9, 2015 
Printed For Shyarn Divan 

SCC Online Web Edition: http://www.scconlme.com 
TruePrint™ source: Supreme Court Cases 




PEOPLE'S UNION FOR CIVIL LIBERTIES v UNION OF INDIA (Kuldip Singh, J.) 307 

\ absolutely necessary to maintain secrecy in the matter. In spite of 

1 safeguards, if there is alleged misuse of the powers regarding tapping of 

a telephones by any authorised officer, the aggrieved party could represent 

to the State Govemment/Centrai Government and suitable action could 
be taken as may be necessary. Striking down the provision Section 5(2) 

| of the Indian Telegraph Act, is not desirable as it will jeopardise public 

• interest and security of the State." 

| 7. Section 7(2)(6) of tfje Act which gives rule-making power to the 

; b Central Government is as under: 

| "7. Power to make rules for the conduct of telegraphs.r(l) The 

i 1 Central Government may, from lime to time, by notification in the 

| Official Gazette, make rules consistent with this Act for the conduct of 

j all or any telegraphs established, maintained or worked by the 

1 Government or by the persons licensed under this Act. 

£ 

| (2) Rules under this section may provide for all or any of the 

1 following among other matters, that is to say: 

(a) * * * 

(b) the precautions to be taken for preventing the improper 
interception or disclosure of messages." 

d No rules have been framed by the Central Government under the provisions 
quoted above. 

8 . Mr Rajinder Sachar, Senior Advocate, assisted by Mr Sanjay Parikh, 
vehemently contended that right to privacy is a fundamental right guaranteed 
under Article 19(1) and Article 21 of the Constitution of India. According to 
Mr Sachar to save Section 5(2) of the Act from being declared 
e unconstitutional it is necessary to read down the said provision to provide 
adequate machinery to safeguard the right to privacy. Prior judicial sanction 
— ex parte in nature — accordi ng to Mr Sachar, is the only safeguard, which 
can eliminate the element of arbitrariness or unreasonableness. Mr Sachar 
contended that not only the substantive law but also the procedure provided 
therein has to be just, fair and reasonable. 

j f 9. While hearing the arguments on 26-9-1995, this Court passed the 

■j following order: 

! “Mr Parikh is on his legs. He has assisted us in this matter for about 

I half an hour. At this stage, Mr Kapil Siba] and Dr Dhavan, who are 

? present in Court, slated that according to them the matter is important 

and they being responsible members of the Bar, are duty-bound to assist 
this Court in a matter like this. We appreciate the gesture. We permit 
them to intervene in this matter. They need a short adjournment to assist 
, us. 

The matter is adjourned to J1-10-1995." 

10. While assisting this Court Mr Kapil Sibal at the outset staled that in 
i fj the interest of the security and sovereignty of India and to deal with any 

j other emergency situation for the protection of national interest, messages 
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I may indeed be intercepted. According to him the core question for 

■/ determination is whether there are sufficient procedural safeguards to rule 

I out arbitrary exercise of power under the Act. Mr Siba] contended that a 

| Section 5(2) of the Act clearly lays down the conditions/situations which are 

I sine qua non for the exercise of the power but the manner in which the said 

power can be exercised has not been provided. According to him procedural 
safeguards — short of prior judicial scrutiny —• shall have to be read in 
Section 5(2) of the Act to save it from the vice of arbitrariness. 

11. Both sides have relied upon the seven-Judge Bench judgment of this b 

j Court in Kharak Singh v. Stale of U.P. 1 The question for consideration 

) before this Court was whether “surveillance” under Chapter XX of the U.P. 

j Police Regulations constituted an infringement of any of the fundamental 

rights guaranteed by Part III of the Constitution. Regulation 236(b) which 
j permitted surveillance by “domiciliary visits at night” was held to be 

violative of Article 21 on the ground that there was no "law” under which c 
| the said regulation could be justified, 

12. The word “life” and the expression “personal liberty” in Article 21 
were elaborately considered by this Court in Kharak Singh case 1 . The 
majority read “right to privacy” as part of the right to life under Article 21 of 
the Constitution on the following reasoning: 

“We have already extracted a passage from the judgment of Field. J. 
in Munn v. Illinois 2 US at p. 142, where the learned Judge pointed out 
that ‘life’ in the 5th and 14th Amendments of the U S. Constitution 
corresponding to Article 21, means not merely the right to the 
continuance of a person’s animal existence, but a right to the possession 
of each of his organs — his arms and legs etc. We do not entertain any 
doubt that the word ‘life’ in Article 21 bears the same signification. Is e 
then the word ‘personal liberty’ to be construed as excluding from its 
purview an invasion on the part of the police of the sanctity of a man’s 
home and an intrusion into his personal security and his right to sleep 
j which is the normal comfort and a dire necessity for human existence 

even as an animal? It might not be inappropriate to refer here to the 
I words of the preamble to the Constitution that it is designed to ‘assure ^ 

' the dignity of the individual* and therefore of those cherished human 

j values as the means of ensuring his full development and evolution. We 

j are referring to these objectives of the framers merely to draw attention 

j to the concepts underlying the Constitution which would point to such 

vital words as 'personal liberty' having to be construed in a reasonable 
manner and to be attributed that sense which would promote and achieve ® 
those objectives and by no means to stretch the meaning of the phrase to 
square with any preconceived notions or doctrinaire constitutional 
theories. Frankfurter, J. observed in Wolf v. Colorado 3 : 

j 

1(1964) 1 SCR 332 AIR 1963 SC 1295 

2 94 US 113 24 LEU 77 (1877) 

3 338 US 25 93 L Ed 1782 (1949) 
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| ‘The security of one’s privacy against arbitrary intrusion by the 

police ... is basic to a free society. It is therefore implicit in ‘the 
I a concept of ordered liberty’ and as such enforceable against the States 

■ through die Due Process Clause. The knock at the door, whether by 

1 day or by night, as a prelude to a search, without authority of law but 

i solely on the authority of the police, did not need the commentary of 

recent history to be condemned as inconsistent with the conception 
j of human rights enshrined in the history and the basic constitutional 

I. b documents of English-speaking peoples .... We have no hesitation in 

saying that were a Slate affirmatively to sanction such police 
incursion into privacy it would run counter to the guaranty of the 
Fourteenth Amendment.’ 

Murphy, J. considered that such invasion was against 'the very essence 
of a scheme of ordered liberty’. 

It is true that in the decision of the U.S. Supreme Court from which 
we have made these extracts, the Court had to consider also the impact 
of a violation of the Fourth Amendment which reads: 

‘The right of ihe people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated; and no warrants shall issue bul upon probable cause, 
supported by oalh or affirmation, and particularly describing the 
place to be searched, and ihe persons or things to be seized.’ 
and that our Constitution does not in terms confer any like constitutional 
guarantee. Nevertheless, these extracts would show that an unauihorised 
intrusion into a person’s home and the disturbance caused to him 
thereby, is as it were the violation of a common law right of a man — an 
ultimate essential of ordered liberty, if not of the very concept of 
civilisation. An English Common Law maxim asserts that ‘every man's 
house is his castle' and in Semayne case 4 , where this was applied, it was 
stated that 'the house of everyone is to him as his castle and fortress as 
well as for his defence against injury and violence as for his repose'. We 
are not unmindful of the fact that Semayne case 4 was concerned with the 
law relating to executions in England, but the passage extracted has a 
validity quite apart from the context of the particular decision. It 
embodies an abiding principle which transcends mere protection of 
properly rights and expounds a concept of 'personal liberty’ which does 
not rest on any element of feudalism or on any theory of freedom which 
has ceased to be of value. 

In our view clause (h) of Regulation 236 is plainly violative of 
Article 21 and as there is no 'law’ on which the same could be justified it 
must be struck down as unconstitutional.” 

13. Subba Rao, J. (as the learned Judge then was) in his minority opinion 
1 also came to the conclusion that right to privacy was a part of Article 21 of 

1 h 





4 Semayne s (.m?, (1604) 5 Co Rep 91 a 





SCC OnUne Web Edition, Copyright© 2015 

Page 10 Thursday, July 9, 2015 

Printed For: Shyam Divan 

SCC OnUne Web Edition: http://wwvv.sccontine.com 

TruePrint™ source: Supreme Court Cases 


310 SUPREME COURT CASES (1997) 1 SCC 

the Constitution but went a step further and struck down Regulation 236 as a 
whole on the following reasoning: 

“Further, the right to personal liberty takes in not only a right to be 
free from restrictions placed on his movements, but also free from 
encroachments on his private life. It is true our Constitution does not 
expressly declare a right to privacy as a fundamental right, but the said 
right is an essentia! ingredient of personal liberty. Every democratic 
country sanctifies domestic life; it is expected to give him rest, physical 
happiness, peace of mind and security. In the last resort, a person’s 
house, where he lives with his family, is his ‘castle’: it is his rampart 
against encroachment on his personal liberty. The pregnant words of that 
famous Judge, Frankfurter J., in Wolf v. Colorado 3 , pointing out the 
importance of the security of one’s privacy against arbitrary intrusion by 
the police, could have no less application to an Indian home as to an 
American one. If physical restraints on a person’s movements affect his 
personal liberty, physical encroachments on his private life would affect 
it in a larger degree. Indeed, nothing is more deleterious to a man’s 
physical happiness and health than a calculated interference with his 
privacy. We would, therefore, define the right of personal liberty in 
Article 21 as a right of an individual to be free from restrictions or 
encroachments on his person, whether those restrictions or 
encroachments are directly imposed or indirectly brought about by 
calculated measures. If so understood, all the acts of surveillance under 
Regulation 236 infringe the fundamental right of the petitioner under 
Article 21 of the Constitution.” 

14. Article 21 of the Constitution has, therefore, been interpreted by all 
the seven learned Judges in Kharak Singh case 1 (majority and the minority 
opinions) to include that "right to privacy" as a part of the right to 
“protection of life and personal liberty” guaranteed under the said Article. 

15. In Gobind v. Stale of M.P. 5 a Ihree-Judge Bench of this Court 
considered the constitutional validity of Regulations 855 and 856 of the 
Madhya Pradesh Police Regulations which provided surveillance by way of 
several measures indicated in the said regulations. This Court upheld the 
validity of the regulations by holding that Article 21 was not violated 
because the impugned regulations were “procedure established by law" in 
terms of the said Article. 

16. In K. Rajugopal v. State of T.N . 6 Jeevan Reddy, J. speaking for the 
Court observed that in recent times right to privacy has acquired 
constitutional status. The learned Judge referred to Kharak Singh case 1 , 
Gobind case 5 and considered a large number of American and English cases 
and finally came to the conclusion that "the right to privacy is implicit in the 
right to life and liberty guaranteed to the citizens oi' this country by Article 
21. It is a ‘right to be let alone’." A citizen has a right "to safeguard the 

5 (1975) 2 SCC 148 :1975 SCC (Cri) 468 

6 (1994) 6 SCC 632 
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privacy of his own, his family, marriage, procreation, motherhood, child- 
! bearing and education among other matters”, 

| a 17. We have, therefore, no hesitation in holding that right to privacy is a 

! part of the right to “life” and “personal liberty” enshrined under Article 21 

i of the Constitution. Once the facts in a given case constitute a right to 

■ privacy. Article 21 is attracted. The said right cannot be curtailed "except 

j according to procedure established by law”. 

, 18. The right to privacy — by itself — has not been identified under the 

J b Constitution. As a concept it may be too broad and moralistic to define it 

judicially. Whether right to privacy can be claimed or has been infringed in a 
j given case would depend on the facts of the said case. But the right to hold a 

j telephone conversation in the privacy of one’s home or office without 

( interference can certainly be claimed as “right to privacy”. Conversations on 

■j the telephone are often of an intimate and confidential character. Telephone 

! c conversation is a part of modem man’s life. It is considered so important that 

more and more people are carrying mobile telephone instruments in their 
pockets. Telephone conversation is an important facet of a man’s private life. 
Right to privacy would certainly include telephone conversation in the 
privacy of one’s home or office. Telephone-lapping would, thus, infract 
Article 21 of the Constitution of India unless it is permitted under the 
b procedure established by law. 

19. Right to freedom of speech and expression is guaranteed under 
Article 19( t)(a) of the Constitution. This Freedom means the right to express 
one’s convictions and opinions freely by word of mouth, writing, printing, 
picture, or in any other manner. When a person is talking on telephone, he is 
exercising his right to freedom of speech and expression. Telephone-tapping 
unless it comes within the grounds of restrictions under Article 19(2) would 
1 infract Article I9(l)(a) of the Constitution. 

i 20. India is a signatory to the Internationa! Covenant on Civil and 

I Political Rights, 1966. Article 17 of the said covenant is as under: 

“Article 17 

! f i. No one shall be subject to arbitrary or unlawful interference with 

I his privacy, family, human or correspondence, nor to lawful attacks on 

his honour and reputation. 

I 2. Everyone has the right to the protection of the law against such 

{ interference or attacks.” 

Article 12 of the Universal Declaration or Human Rights, 1948 is almost in 
; 9 similar terms. 

I 21. International law today is not confined to regulating the relations 

j between the States. Scope continues to extend. Today matters of social 

I concern, such as health, education and economics apart from human rights 

fall within the ambit of International Regulations. International law is more 
i , than ever aimed at individuals. 

I 
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I 22. It is almost an accepted proposition of law that the rules of 

customary international law which are not contrary to the municipal law 
shall be deemed to be incorporated in the domestic law. a 

23. Article 51 of the Constitution directs that the Stale shall endeavour 
to inter alia, foster respect for international law and treaty obligations in the 

| dealings of organised peoples with one another. Relying upon the said 

Article, Sikri, C.J. in Kesavananda Bharati v. State of Kerala^ observed as 
under: (SCC p. 333, para 151) 

| "... it seems to me that, in view of Article 51 of the directive 

| principles, this Court must interpret language of the Constitution, if not 

/ intractable, which is after all a municipal law, in the light of the United 

I Nations Charter and the solemn declaration subscribed to by India.” 

24. In A.DM. v. Shivakant Shukla 8 Khanna J. in his minority opinion 
observed as under: (SCC p. 754, para 542) 

j “Equally well established is the rule of construction that if there be a C 

conflict between the municipal law on one side and the international law 
or the provisions of any treaty obligations on the other, the courts would 
give effecr to municipal law. IF, however, two constructions of the 
municipal law are possible, the courts should lean in favour of adopting 
such construction as would make the provisions of the municipal law to ^ 
be in harmony with the international law or treaty obligations. Every 
statute, according to this rule, is interpreted, so far as its language 
permits, so as not to be inconsistent with (he comity of nations, or the 
established rules of international law, and the court will avoid a 
construction which would give rise to such inconsistency unless 
compelled to adopt il by plain and unambiguous language.” 

25. In Jolly George Varghese v. Bank of Cochin 9 Krishna Iyer, J. posed 
the following question: 

"From the perspective of international law the question posed is 
whether it is right to enforce a contractual liability by imprisoning a 
debtor in the teeth of Article 11 of the International Covenant on Civil 
l and Political Rights. The Article reads: f 

( No one shall be imprisoned merely on the ground of inability to 

j fulfil a contractual obligation." (emphasis added) 

The learned Judge interpreted Section 51 of the Code of Civil Procedure 
consistently with Article 11 of the International Covenant. 

26. Article 17 of the International Covenant -—• quoted above — docs not 

go contrary to any part of our municipal law. Article 21 of the Constitution ^ 
j has, therefore, been interpreted in conformity with the international law. 

I 27. Learned counsel assisting us in this case have not seriously 

| challenged the constitutional vires of Section 5(2) of the Act. In this respect 

7 (1973)4 see 225: l973SuppSCR I 

8 (1976) 2 SCC 57.1 0 

| 9 (1980) 2 SCC 360 AIR 1980 SC 470 
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it would be useful to refer to Ihe observations of this Court in Hukam Chand 
Shyam Lai v. Union ofhidia ,a : (SCC pp. 131-32, para 13) 

3 “Section 5(1) if properly construed, does not confer unguided and 

unbridled power on the Central Govcmmenl/State Government/specially 
authorised officer to take possession of any telegraph. Firstly, the 
occurrence of a 'public emergency’ is the sine qua non for the exercise 
of power under this section. As a preliminary step to the exercise of 
further jurisdiction under this section the Government or the authority 
b concerned must record its satisfaction as to the existence of such an 
emergency. Further, the existence of the emergency which is a 
prerequisite for the exercise of power under this section, must be a 
'public emergency' and not any other kind of emergency. The expression 
'public emergency’ has not been defined in the statute, but contours 
broadly delineating its scope and features are discernible from the 
c seclion which has to be read as a whole. In sub-section (1) the phrase 
‘occurrence of any public emergency’ is connected with and is 
immediately followed by the phrase ‘or in the interests of the public 
safely'. These two phrases appear to lake colour from each other. In the 
first part of sub-section (2) those two phrases again occur in association 
with each other, and (he context further clarifies with amplification that 
d a public ‘emergency’ within the contemplation of this seclion is one 
which raises problems concerning the interest of the public safety, the 
sovereignty and integrity of India, the security of the State, friendly 
relations with foreign States or public order or the prevention of 
incitement to the commission of an offence. It is in the context of these 
matters that the appropriate authority has to form an opinion with regard 
e to the occurrence of a 'public emergency’ with a view to taking further 
action under this section. Economic emergency is not one of those 
matters expressly mentioned in the statute, Merc ‘economic emergency’ 
— as the High Court calls it — may not necessarily amount to a ‘public 
emergency’ and justify action under this seclion unless it raises problems 
relating to the matters indicated in the section." 

^ As mentioned above, the primary contention raised by the learned counsel is 
to lay down necessary safeguards to rule out the arbitrary exercise of power 
under the Act. 

28. Section 5(2) of the Act permits the interception of messages in 
accordance with the provisions of the said section. “Occurrence of any 
public emergency” or “in the interest of public safety” are the sine qua non 
9 for the application of the provisions of Section 5(2) of the Act. Unless a 
public emergency has occurred or the interest of public safety demands, the 
authorities have no jurisdiction to exercise the powers under the said section. 
Public emergency would mean the prevailing of a sudden condition or state 
of affairs affecting the people at large calling for immediate action. The 
^ expression “public safety" means the stale or condition of freedom from 


10 (1976) 2 SCC 128 
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| danger or risk for the people at large. When either of these two conditions 

are not in existence, the Central Government or a State Government or the 
I authorised officer cannot resort to telephone-tapping even though there is a 

I satisfaction that it is necessary or expedient so to do in the interests of 

I sovereignty and integrity of India etc. In other words, even if the Central 

| Government is satisfied that it is necessary or expedient so to do in the 

! interest of the sovereignty and integrity of India or the security of the State 

J or friendly relations with sovereign States or public order or for preventing 

l incitement to the commission of an offence, it cannot intercept the messages b 

I ? r resort telephone-tapping unless a public emergency has occurred or the 

1 interest of public safety or the existence of the interest of public safety 

| requires. Neither the occurrence of public emergency nor the interest of 

■ public safety arc secretive conditions or situations. Either of the situations 

: would be apparent to a reasonable person. 

29. The first step under Section 5(2) of the Act, therefore, is the c 
occurrence of any public emergency or the existence of a public safety 
interest. Thereafter the competent authority under Section 5(2) of the Act is 
empowered to pass an order of interception after recording its satisfaction 
that it is necessary or expedient so to do in the interest of (i) sovereignty and 
integrity of India, (if) the security of the State, (Hi) friendly relations with 
foreign States, (<v) public order or (v) for preventing incitement to the d 
commission of an offence. When any of the five situations mentioned above 

to the satisfaction of the competent authority require then the said authority 
may pass the order for interception of messages by recording reasons in 
i writing for doing so. 

30. The above analysis of Section 5(2) of the Act shows that so far the 
power to intercept messages/conversations is concerned the section clearly e 
lays down the situations/conditions under which it can be exercised. But the 
substantive law as laid down in Section 5(2) of the Act must have procedural 
backing so that the exercise of power is fair and reasonable. The said 
procedure itself must be just, fair and reasonable. It has been settled by this 

! Court in Mantka Gandhi v. Union of India' 1 that “procedure which deals 

1 with the modalities of regulating, restricting or even rejecting a fundamental ^ 

j right falling within Article 21 has to be fair, not foolish, carefully designed 

| to effectuate, not to subvert, the substantive right itself”. Thus understood, 

“procedure’' must rule out anything arbitrary, freakish or bizarre. A valuable 
constitutional right can be canalised only by civilised processes. 

31. We arc of the view that there is considerable force in the contention 

of Mr Rajindcr Sachar, Mr Kapil Sibal and Dr Rajccv Dhavan that no & 
procedure has been prescribed for the exercise of the power under Section 
5(2) of the Act. It is not disputed that no rules have been framed under 
I Section 7(2 )(b) of the Act for providing the precautions to be taken for 

I preventing the improper interception or disclosure of messages. In the 

absence of just and fair procedure for regulating the exercise of power under 
i - h 

j 11 (1978) I SCC 248 ■ (1978) 2 SCR 62i 
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Section 5(2) of the Act, it is not possible to safeguard the rights of the 
citizens guaranteed under Articles 19(l)(a) and 21 of the Constitution of 
a India. The CBI investigation has revealed several lapses in the execution of 
the orders passed under Section 5(2) of the Act. Paras 21 and 22 of the report 
have already been quoted in the earlier part of this judgment. 

32. The Second Press Commission in paras 164, 165 and 166 of its 
report has commented on the “tapping of telephones’’ as under: 

“Tapping of Telephones 

164. It is felt in some quarters, not without reason, that not 
. infrequently the Press in general and its editorial echelons in particular 

have to suffer tapping of telephones. 

165. Tapping of telephones is a serious invasion of privacy. It is a 
variety of technological eavesdropping. Conversations on the telephone 

c are often of an intimate and confidential character. The relevant statute, 
i.c., Indian Telegraph Act, 1885, a piece of ancient legislation, does not 
concern itself with tapping. Tapping cannot be regarded as a tort because 
the law as it stands today does not know of any general right to privacy. 

166. This is hardly a satisfactory situation. There are instances 
where apprehensions of disclosure of sources of information as well as 

0 the character of information may result in constraints on freedom of 
information and consequential drying up of its source. We, therefore, 
recommend that telephones may not be tapped except in the interest of 
national security, public order, investigation of crime and similar 
objectives, under orders made in writing by the Minister concerned or an 
officer of rank to whom the power in that behalf is delegated. The order 
should disclose reasons. An order for lapping of telephones should 
expire after three months from the date of ihe order. Moreover, within a 
period of six weeks the order should come up for review before a Board 
constituted on the lines prescribed in statutes providing for preventive 
detention. It should be for the Board to decide whether tapping should 
f continue any longer. The decision of the Board should be binding on the 
Government. It may be added that the Minister or his delegates will be 
competent to issue a fresh order for tapping of the telephone if 
circumstances call for it. The Telegraph Act should contain a clause to 
give effect to this recommendation.” 

33. While dealing with Section 5(2) of the Act, the Second Press 
g Commission gave the following suggestions regarding “public emergency” 

and "interest of public safety”: 

“160. It may be noticed that the public emergency mentioned in the 
sub-section is not an objective fact. Some public functionary must 
determine its existence and it is on the basis of the existence of a public 
emergency that an authorised official should exercise the power of 
ri withholding transmission of telegrams. We think that the appropriate 
Government should declare the existence of the public emergency by a 
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notification warranting the exercise of this power and it is only after the 
issue of such a notification that the power of withholding telegraphic 
| messages should be exercised by the delegated authority. When such a a 

1 notification is issued, the principal officer of the telegraph office can be 

| required to submit to the District Magistrate, whom we consider to be 

the proper person to be the delegate for exercising this power, such 
l telegrams brought for transmission which are likely to be prejudicial to 

j. the interest sought to be protected by the sub-section. Thereupon the 

j District Magistrate should pass an order in writing withholding or b 

i allowing the transmission of the telegram. We are suggesting the 

| safeguard of a prior notification declaring the existence of a public 

■ emergency because the power of interception is a drastic power and we 

are loath to leave the determination of the existence of a public 
emergency in the hands of a delegate. 

I We are of the view that whenever the power is exercised in the C 

interest of public safety , it should, as far as possible, be exercised by the 
Minister concerned of the appropriate Government for one month at a 
time extendible by Government if the emergency continues. However, in 
exceptional circumstances the power can be delegated to the District 
Magistrate. 

163. We also think that as soon as an order is passed by the District 
Magistrate withholding the transmission of a telegraphic message, it 
, should be communicated to the Central or State Government, as the case 

may be, and also to the sender and the addressee of the telegram. The 
text of the order should be placed on the table of the respective State 
Legislatures after three months. We recommend that, as suggested by the e 
Press Council of India in its annual report covering 1969, the officer in 
charge of a telegraph office should maintain a register giving particulars 
of the time of receipt, the sender and addressee of every telegram which 

■ he refers to the District Magistrate with recommendation of its 

withholding. Similarly, the District Magistrate should maintain a register 

of the time receipt, content and addressee of each telegram and record f 
hts decision thereon, together with the time of the decision. Data of this 
nature will help courts, if called upon, to determine the presence or 
| absence of mala fide in the withholding of telegrams.” 

According to Mr Sachar the only way to safeguard the right of privacy of an 
individual is that there should be prior judicial scrutiny before any order for 
telephone-tapping is passed under Section 5(2) of the Act. He states that 9 
such judicial scrutiny may be ex parte. Mr Sachar contended that the judicial 
sera tiny alone would take away the apprehension of arbitrariness or 
j unreasonableness of the action. Mr Kapil Sibal, on the other hand, has 

suggested various other safeguards — short of prior judicial scrutiny — 
i based on the law on the subject in England as enacted by the Interception of 

J the Communications Act, 1985. h 
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34. Wc agree with Mr Sibal that in the absence of any provision in the 
statute, it is not possible to provide for prior judicial scrutiny as a procedural 

a safeguard. It is for the Central Government to make rules under Section 7 of 
the Act. Section 7(2 )(b) specifically provides that the Central Government 
may make rules laying down the precautions to be taken for preventing the 
improper interception or disclosure of messages, The Act was enacted in the 
year 1885. The power to make rules under Section 7 of the Act has been 
there for over a century but the Central Government has not thought it 
b proper to frame the necessary rules despite severe criticism of the manner in 
which the power under Section 5(2) has been exercised. It is entirely for the 
Central Government to make rules on the subject but till the time it is done 
the right to privacy of an individual has to be safeguarded. In order to rule 
out arbitrariness in the exercise of power under Seclion 5(2) of the Act and 
till the time the Central Government lays down just, fair and reasonable 
c procedure under Seclion 7(2)(b) of the Act, it is necessary to lay down 
procedural safeguards for the exercise of power under Section 5(2) of the 
Act so that the right to privacy of a person is protected. 

35. Wc, therefore, order and direct as under: 

1. An order for telephone-tapping in terms of Section 5(2) of the Act 

shall not be issued except by the Home Secretary, Government of India 

(Central Government) and Home Secretaries of the State Governments. 

In an urgent case the power may be delegated to an officer of the Home 

Department of the Government of India and the State Governments not 

below the rank of Joint Secretary. Copy of the order shall be sent to the 

Review Committee concerned within one week of the passing of the 

order. 

e 

2. The order shall require the person to whom it is addressed (o 
intercept in the course of their transmission by means of a public 
telecommunication system, such communications as are described in the 
order. The order may also require the person to whom it is addressed to 
disclose the intercepted material to such persons and in such manner as 

f arc described in the order. 

3. The matters to be taken into account in considering whether an 
order is necessary under Section 5(2) of the Act shall include whether 
the information which is considered necessary to acquire could 
reasonably be acquired by other means. 

4. The interception required under Section 5(2) of the Act shall be 
• J the interception of such communications as arc sent to or from one or 

more addresses, specified in the order, being an address or addresses 
likely io be used for the transmission of communications to or from, 
from one particular person specified or described in the order or one 
particular set of premises specified or described in the order. 

h 5. The order under Section 5(2) of the Act shall, unless renewed, 

cease to have effect at the end of the period of two months from the date 
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of issue. The authority which issued the order may, at any time before 
the end of two-month period renew the order if it considers that it is 
necessary to continue the order in terms of Section 5(2) of the Act. The a 
total period for the operation of the order shall not exceed six months. 

6 . The authority which issued the order shall maintain the following 
records: 

(a) the intercepted communications, 

( b ) the extent to which the material is disclosed, ^ 

(c) the number of persons and their identity to whom any of the 
material is disclosed, 

(cl) the extent to which the material is copied, and 

(e) the number of copies made of any of the material. 

7. The use of the intercepted material shall be limited to the 

minimum that is necessary in terms of Section 5(2) of the Act. c 

8 . Each copy made of any of the intercepted material shall be 
destroyed as soon as its retention is no longer necessary in terms of 
Section 5(2) of the Act, 

9. There shall be a Review Committee consisting of Cabinet 
Secretary, the Law Secretary and the Secretary, Telecommunication at d 
the level of the Central Government. The Review Committee at the State 
level shall consist of Chief Secretary, Law Secretary and another 
member, other than the Home Secretary, appointed by the State 
Government. 

(°) The Committee shall on its own, within two months of the 
passing of the order by the authority concerned, investigate whether e 
there is or has been a relevant order under Section 5(2) of the Act. 
Where there is or has been an order, whether there has been any 
contravention of the provisions of Section 5(2) of the Act. 

(b) If on an investigation the Committee concludes that there has 
been a contravention of the provisions of Section 5(2) of the Act, it 
shall set aside the order under scrutiny of the Committee. It shall ^ 
further direct the destruction of the copies of the intercepted 
material. 

(c) If on investigation, the Committee comes to the conclusion 
that there has been no contravention of the provisions of Section 
5(2) of the Act, it shall record the finding to that effect. 

36. The writ petition is disposed of. No costs. 
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(Before Syed Shah Mohammed Quadriand S N phukan jj) 

STATE OF W.B. AND OTHERS Appellants; 

Versus 

VISHNUNARAYAN & ASSOCIATES (P) LTD 

AND ANOTHER . . Respondents. 

Civil Appeals No. 6899 of 1999+ with Nos. 6900, 6902-04,6901,6905-12 
of 1999, decided on March 19,2002 

A. W.B. Great Eastern Hotel (Acquisition of Undertaking) Act, 1980 (27 

of 1980) ■ Ss. 4(8), (7), (1) and (2) and 3 — Steps as may be considered 

necessary lor taking possession from persons in possession, custody or 
control of any part nf the undertaking — Held, such steps do not include the 

use of force •— State can only resume possession in due course of law_ 

Therefore legal steps under the Act would mean action under any relevant 
law, not the use of police power— Respondents, tenants of erstwhile owners 
of the hotel in possession of shops, offices and godowns, were given oral 
notice and were dispossessed with police help on the following day — Held, 
High Court rightly allowed the writ petitions of respondents — Opportunity 
to show cause had been wrongly denied — W.B. Great Eastern Hotel 
(Taking Over of Management) Act, 1975 (32 of 1975), S. 3 — Constitution of 
India, Art. 300-A — Notice — Oral notice to dispossess or terminate 
possession upon acquisition of the property by Govt. — Administrative Law 
— Natural justice —Audi alteram partem 

B. Administrative Law — Administrative action — Administrative or 
executive function — Compliance with Constitution and statutory 
provisions — Held, State and its executive officers cannot interfere with the 
rights of others except where their actions arc authorised by a specific 
provision of law 

C. W.B. Great Eastern Hotel (Acquisition of Undertaking) Act, 1980 (27 
of 1980) Ss. 4(1) and (2) — No automatic termination of tenancy existing 
before acquisition — Vesting of undertaking in State free from any trust, 
obligation, mortgage, change, lien etc. and deemed termination of contracts, 
held, would not mean that landlord-tenant relationship between erstwhile 

owners and their tenants (respondents) had been automatically ended _ 

RighLs and obligations arising from such relationship, held, would be 
governed by TEA or rent control law in force 

D. Administrative Law — Administrative action — Administrative or 
executive function — Public inlerest/Public purpose — Held, there was no 
element of public purpose or interest in the present venture as it is a purely 
commercial one aimed at ensuring belter facilities in an expensive and 
exclusive hotel, meant lor occupation and use by affluent sections of society 
(Great Eastern Hotel, Calcutta) — Interpretation of Statutes — Internal 
aids — Preamble — Relied on 

E. Public Premises — Generally — Dispossession — Statutory 
provisions regarding, where State has ucquircd property — Held, action 
that may be taken by State does not include use of force or police power 

t From the Judgment and Older dated J 10-1999 or the Calcutta High Court in WP No 1466 of 

199? 





\ 

j 1 STATE OI ; W.B. v. V1SHNUNARAYAN & ASSOCIATE (P) l.TD. ]35 

! F. Public Premises — W.B. Govt. Premises (Tfcnancy Regulation) Act, 

I Vpf> (19 of 1976) — S. 6-A — Eviction of unauthorised occupants — Held, 

a S. 6-A is not applicable to tenants in lawful occupation — Question whether 

j Act applies only to residential premises, not decided 

! ^ The respondents were tenants or shops, offices and godowns in Great 

, Eastern Hotel, Calcutta under the Company which owned it prior to its takeover 

i by the Govt, of W.B. The management of the hotel was taken over under the 

Great Eastern Hotel (Taking Over of Management) Act, 1975. Then under the 
I Great Eastern Hotel (Acquisition of Undertaking) Act, 1980 the hotel 

b undertaking itscir was taken over and Uansferrcd to the “Hotel Authority” set up 

under Section 5 of the Act. On 12-12-1994 the Hotel Authority, under 
instructions from the State Govt, issued a circular to various persons in 
J occupation or parts of the hotel, directing them to establish what right they had to 

remain in occupation. There was no response. As the occupants failed to deliver 
possession, on 28-6-1997 govt, representatives went to the hotel and gave oral 
notice that they had to deliver possession and clearly stated that if possession was 
not delivered, it would be taken over forcibly. On 29-6-1997 the State Govt, 
removed Lhc occupants, including the respondents, and look possession with the 
help of the police. 

The respondents Hied writ petitions before the High Court against their 
dispossession by force; they contended that they were lawful tenants who were 
given the premises on rent by the previous owners; that even after coining into 
d force or the 1980 Act, the Govt, had accepted rent from them; that there had been 
no lawful termination of their tenancy; that in any case their forcible eviction 
! with police help was illegal and also in violation of the principles of natural 

justice, as they had not been given an opportunity of showing cause against their 
eviction. 

For the State it was submitted that (0 the tenancy of the respondents stood 
terminated as a result of lhc 1980 Act; (ii) that die respondents were legally 
e bound to hand over possession of the suit premises and if they did not, the State 
was entitled to evict them by force under the W.B. Govt. Premises (Tenancy 
Regulation) Act, 1976; and (Hi) as the Govt, required the premises for a public 
purpose, force could be used to evict the respondents. 

The High Court allowed the writ petitions of the respondents, expressly 
holding that use of force could not be justified under the 1980 Act. 

/ Before the Supreme Court on behalf of the State the same submissions as 
before the High Court were elaborated. It was also contended that as land and 
buildings had not been transferred under the 1980 Act to the Hotel Authority, the 
j State would not be liable for actions of the Authority in relation to the 

j respondents. 

j Dismissing the State’s appeal, the Supreme Court 

j field : 

9 

I The State or its executive officers cannot interfere with the rights of others 

| unless they can point to some specific provision of law, which authorises their 

acts. (Para 10) 

Bishan Das v. Stale of Punjab. AIR 196) SC 1570 : (1962) 2 SCR 69; Slate of U.P. v. 

Maharaja Dharmander Prasad Singh, (1989) 2 SCC 505, relied on 

j It is not disputed that there was a relationship of landlord and tenant between 

j n (he erstwhile Company and the respondents. The rights and obligations of the 

landlord and tenant would be governed either by the Transfer of Property Act or 
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by rent law in force and the tenancy of the demised premises could be terminated 
by taking action under the provisions of either of these two Acts and possession 
thereof could be recovered in accordance with law. Though under sub-section (1) 
of Section 4 of the Act of 1980, the undertaking vested in the State Government 
free from any trust, obligation, mortgage, change, lien and all other 
encumbrances, it is not possible to agree that under the said sub-section (1) the 
relationship of landlord and tenant in the case in hand was put to an end 
inasmuch as the tenancy could not be treated as trust, obligation, mortgage and 
change etc. as stated in the said sub-section. In regard to sub-section (2) which 
provides that any “contract” in relation to the undertaking shall be deemed to 
have terminated on the appointed day, on the same analogy, it is held that this 
deeming provision docs not relate to the relationship of landlord and tenant 
which could not be said 10 have come to an end. Consequently it is held that even 
after taking over the undertaking by virtue of the Act of 1980, ihe relationship of 
landlord and tenant continued and in place of the erstwhile Company, the State 
Government stepped into the shoes of the landlord. (Para 15) 

The management of the hotel was handed over to the Hotel Authority. The 
said Authority also accepted rents Grom the respondents and on 12-12-1994 on a 
direction by the State Government, the said Authority issued a circular to the 
respondents asking them to establish their rights, if any. h is not possible lo 
accept the contention that as there was no transfer of lands and buildings to the 
Hotel Authority, the acceptance of rent by the said Authority would not bind the 
Government. The Authority acted on behalf of the Government, both while 
accepting rent and also issuing notices to the respondents. The premises in 
question are located within the hotel premises and on handing over the 
management to the Authority, it acted on behalf or the Government. (Para 16) 
Under Section 4(8) of the Great Eastern Hotel (Acquisition of Undertaking) 
Act, 1980 such steps as may be considered necessary, may be taken for securing 
possession. However, it is held that such steps cannot and would noi include use 
of force. As laid down by this Court in liishan Das and Maharaja Dhannander 
Prasad Singh cases possession can be resumed by the State Government only in 
a manner known to or recognised by law and it cannot resume possession 
otherwise than in due course of law. In view of the ratio laid down in the 
aforementioned eases, such legal steps would mean action by the State 
Government under any relevant law for obtaining possession and not by using 
police power. However, no opinion is being expressed on the question whether 
such steps may include action under the W.B. Govt. Premises (Tenancy 
Regulation) Act, 1976 or any other law in force in the Slate of West Bengal. It is 
held that the action of the appellants by removing the respondents from the 
premises in question with the help of police is destructive of the basic principle 
of rule of law. (Para 17) 

Bishan Das v. Stale of Punjab, AIR 1961 SC 1570 : (1962) 2 SCR 69; Suite of U.P. v. 
Maharaja Dhannander Prasad Singh , (1989) 2 SCC 505, relied on 
By the long title the legislature made it clear that Great Eastern Hotel was 
acquired by the Act of 1980 for the purpose of ensuring better facilities for 
boarding and lodging to the members of the public and for matters connected 
therewith. The hotel, which is a star hotel is meant for use by the affluent section 
of die society and not for the general public. The term "members of the public” 
would mean occupants of the hotel, who can use the hotel on payment and not 
general public. Therefore, this is purely a commercial venture and there was no 
element of public purpose or public interest. (Para 19) 
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In the absence of specific siatuiory provision no person can be evicted by 
lorce by the State or its executive officers, on the ground of public interest 
without following due course of law. In view of the ratio laid down in Bishan 
Das 'and Maharaja Dhartnander Prasad Singh it is held that an action of cviciion 
by Force cannot be justified in law and for taking possession action has to be 
taken in accordance with the law. ( Para 2 q) 

Bishan Das v. Slate of Punjab. AIR 1961 SC 1570 : (1962) 2 SCR 69' Stale of U.P. v 
Maharaja Dhartnander Prasad Singh, (1989) 2 SCC 505, relied on 

It is not possible to accept the contention that the respondents had sufficient 
notice inasmuch as direction was given to vacate the premises in question 
without any opportunity to show cause. (P ;ira 21) 

Section 6-A of the W.B. Govt. Premises (Tenancy Regulation) Act, 1976 can 
be invoked against any person, who is not a tenam or who remains in occupation 
ol any government premises without written order of the prescribed authoriiy. 
The respondents were tenants under the erstwhile Company and continued to be 
so. Therefore, they cannot be evicted by invoking powers conferred on the 
authority under Section 6-A of the Act of 1976. However, the controversy as to 
whether this Act would apply only to residential premises, as held by the High 
Court is noi being decided in the present case. (Para 23) 

.If is therefore held that the action of the State Government cannot be 
justified in law and accordingly Lhe impugned judgment of the High Court is 
u P hc,d - (Para 24) 

, A-M/25485/C 

Advocates who appeared in this case : 

Mukul Rohalgi, Additional Solicitor-General, V.R. Reddy and Tapas Ray Senior 
Advocates (Ms Neelam Sharma, Ajay Sharma, T.C. Sharma, K.V. Vtswanaihan Ms 
Shruli Chaudhn, Suman J. Khaitan, Gaurav Jain. Ms Abha Jain. P. Aganval L C 
Agrawala, C. Mukund, Ashok K. Jain. B.K. Jain. R.K. Jain. Vibhu Bhakaru and P.N. 
lain. Advocates, with them) for lhe appearing parlies. 

Chronological list of cases cited 

1. (1989) 2 SCC 505, State of U.P. v. Maharaja Dhartnander Prasad Singh 


2. AIR 196l.SC 1570 : (1962)2SCR 69, Hishon Das v. State of Punjab 
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1 he Judgment of the Court was delivered by 

, ^ hukan, J. These appeals by special leave arise from the judgment of 

the Division Bench of the Calcutta High Court by which a batch of writ 
petitions filed under Article 226 of the Constitution was disposed of. By this 
judgment wc dispose of all these appeals. 

2. The undisputed facts are as follows: 

The management of Lhe undertaking of the Company, namely, Great 
hastern Hotel Lid. was taken over by the State Government by invoking the 
provisions of the Great Eastern Hotel (Taking Over of Management) Act, 
1975. Subsequently, by the Great Eastern Hotel (Acquisition of Undertaking 
Act, 1980 (for short “the Acl or 1980”), the undertaking of the Company i.c. 
Great Eastern Hotel was taken over by the Government. The Government 
transferred ihc undertaking of the Company to the Great Eastern Hotel 
Authority (for short “the Hotel Authority”), which was set up under Section 5 
or the Act of 1980 except the lands and the building. On 12-12-1994, 
according to the direction of the State Government, the Great Eastern Hotel 
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. Authority issued a circular to various occupants of the premises of the hotel 

| giving them an opportunity to establish if they had any right to remain in 

occupation buL there was no response. On 28-6-1997, as the occupants failed a 
j to deliver possession, the representative of the Government went to the hotel 

‘ premises and gave oral notice to the occupants to deliver possession. They 

j were also informed that possession if not delivered, would be taken over by 

force. On 29-6-1997 the Stale Government removed the occupants from the 
hotel premises and look possession with the help of police, 
j 3. Some of the occupants of the hotel who were evicted by use of force & 

arc respondents in all these appeals. It is the undisputed case of the parties 
j that the respondents were tenants of shops, offices and godowns in the hotel 

1 under the erstwhile Company and were in occupation of their respective 

portions. The respondents filed writ petitions before the High Court 
challenging the action of the Government in dispossessing them by force and 
prayed for restoration of possession claiming that they were lawful tenants c 
having been inducted by the previous owners and even after coming into 
force of ihe Act of 1980, the Hotel Authority had dealt with them as tenants 
by accepting rent and that there was no lawful termination of their tenancy. It 
was also pleaded that such action of eviction by force with the help of police 
resorted to by the appellants lacked legal authority and was illegal, further, it 
was also in violation of the principles of natural justice as the respondents d 
were not given an opportunity of showing cause against their eviction. 

4. On bchalT of the appellant-Statc, writ petitions were resisted before the 
High Court, inter alia, on the following grounds: 

(/) that the tenancy of the respondents stood automatically 
terminated under the Act of 1980, and 

(2) (hat under the provisions of the said Act they were legally bound e 
to deliver possession of the suit premises to the State Government and on 
their failure to do so, they could be evicted by force by invoking the 
provisions of the West Bengal Government Premises (Tenancy 
Regulation) Act, 1976 (hereinafter referred to as “the Act of 1976”). 

5. It was also pleaded that as the suit premises were required for public 
purpose, so the Government could resort to use of force for evicting the f 

! respondents. 

6. To apprcciaic the contention raised before us, it would be necessary to 

j extract the definition of the expression “undertaking” in clause (J) of Section 

1 2, Sections 3 and 4 of (he Act of 1980: 

“2. Definitions .— In this Act, unless the context otherwise requires — 

(<*)-(«) * 

i (/) ‘undertaking of the Company’ means the properties, both 

movable and immovable, cash balances, reserve funds and other assets 
j of the Company including lands, buildings, machineries, plants, 

) furniture, equipments, stores and any other property which may be in the 

ownership, possession, custody or control of the Company in relation to 
ils undertaking immediately before the appointed day and all books of n 
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accounts, registers and other documents of whatever nature relating 

thereto. 

a 3. Acquisition of the undertaking of the Company. —(]) On and from the 

appointed day, the undertaking of the Company shall, by virtue of this Act, 
stand transferred to, and vest absolutely in the State Government. 

(2) Upon the vesting of the undertaking of the Company in the State 
Government under sub-seoion (1), the State Government may, for efficient 
management and administration thereof, provide by notification for the 

b transfer of the undertaking of the Company (save the lands and buildings 
forming part thereof) to, and vesting thereof in, the Hotel Authority with 
effect from such date as may be spedfied in the notification. 

(3) The State Government may allow the lands and buildings mentioned 
in sub-section (2) to be used by the Hotel Authority for the purpose of giving 
effect to this Act on such terms and conditions as may be provided by 
notification with effect from the date of issue of the notification under sub- 

c section (2), 

4, General effect of verting.—(1) The undertaking of the Company 
which has vested in the Slate Government under sub-section (1) of Section 3 
shall, by force of such vesting, be freed and discharged from any trust, 
obligation, mortgage, change, lien and all other encumbrances affecting ii’ 
and any attachment, injunction or decree or order or any court or tribunal 
d restricting the use of the whole or any pan of the undertaking of the 
Company in any manner shall be deemed to have been withdrawn. 

(2) Any contract, whether express or implied, or other arrangement 
whether under any statute or otherwise, insofar as ii relates to the affairs of 
the Company in relation to its undertaking and in force immediately before 
the appointed day shall be deemed to have terminated on the appointed day. 

(3) Where any licence or other instrument in relation to the undertaking 
of the Company had been granted at any lime before the appointed day to 
(he Company by the Central Government or the Stale Government or any 
other authority, the State Government shall, on and from the appointed day, 
be deemed to be substituted in such licence or other instrument in place of 
the Company referred to therein as if such licence or other instrument had 
been granted to it. 

(4) On and from the date of transfer of the undertaking of the Company 
to, and vesting thereof in, the Hotel Authority, that authority shall be 
deemed 10 be substituted in the licence or other instrumeni referred 10 in sub- 
section (3) in place of the State Government as ir such licence or other 
instrument had been granted to the Hotel Authority. 

(5) Any liability incurred by the Company (including the liability, if 
g any, arising in respect of any loans or amounts advanced by the State 

Government 10 die Company together with interest thereon) aficr the 
management oT the undertaking of the Company had been taken over by the 
State Government shall, on and from the appointed day, be the liability of 
the State Government and shall, on and from the date specified in the 
notification under sub-section (2) of Section 3, stand transferred to, and shall 
vest in the Hotel Authority. 

(6) If, on the appointed day, any suit, appeal or other proceeding of 
whatever nature in relation to any matter or business in respect of the 
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undertaking of the Company, instituted or preferred by or againsL the 
Company, is pending, the same shall not abate, be discontinued or be, in any 
way, prejudicially allectcd by reason of the transfer of the undertaking of the 
Company or of anything contained in this Act and the suil, appeal or other 3 
proceeding may be continued, proceeded with and enforced by or against the 
State Government and on and from the date specified in the notification 
under sub-section (2) of Section 3, the Hotel Authority. 

(7) Any person in possession or custody or control of the whole or any 
part of the undertaking of the Company on the date immediately before the 
appointed day shall, on the appointed day, deliver the possession of such b 
undertaking of the Company or part thereof to the State Government or to 
such person as may be specified by the State Government in this behalf. 

(8) The State Government may take, or cause to be taken, such steps as 

it considers necessary Tor securing the possession of the undertaking or the 
Company which has vested in the State Government under sub-section (1) of 
Section 3. (emphasis supplied) c 

7. The High Court rejected the contention that the eviction of the 
respondents was carried out for a public purpose as die respondents were 
dispossessed Tor improvement, of the hotel, which was purely a commercial 
venture and, therefore, there was no element of public interest. The High 
Court also held that the Act of 1980 docs not provide for use of force for 
eviction of tenants from Lhe hotel premises and this Act is a self-contained d 
one. According to the High Court, the Act of 1976 applies in respect of only 
residential properties of the Government and cannot be used for eviction of 
the respondents by force as the premises were used for non-rcsidcntial 
purpose. 

8. Wc have heard Mr Mukul Rohatgi, learned Additional 
Solicitor-General appearing Tor the State of West Bengal, Mr Viswanaihan, e 
learned counsel for the respondents in all the appeals except Civil Appeal No! 
6910 of 1999 and for this appeal learned counsel Mr Mukund made his 
submission. 

9. The question, which needs our consideration is whether the action of 

the Stale Government in taking possession of the suil premises by using force 
was lawful. f 

10. It is the settled position oflaw that the State or its executive officers 
cannot interfere with the rights of others unless they can point to some 
specific provision of law, which authorises (heir acts. A Constitution Bench 
of this Court in liishan Das v. Stale of Punjab 1 held that the State or its 
executive officers did not have any right to lake law into their own hands and 
remove a person by an executive order. The Court further observed: (SCR 9 

p. 80) 

“Before wc part with this case, wc feel it our duly to say that 
executive action taken in this case by the State and its officers is 
destructive of the basic principle of the rule of law.” 


1 AIR 19G1 SC J570: (!962) 2 SCR 69 
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11. In State of U.P. v. Maharaja Dharmander Prasad Singh 2 an 
apprehension was raised by the learned counsel that if (he Stale Government, 

a on the self-assumed and self-assessed validity of its own action of 
cancellation of ihc lease, attempts at and succeeds in, a resumption of 
possession cxLrajudicially by force, il would cause great hardship and 
injustice. The Court held that possession can be resumed by the Government 
only in a manner known to or recognised by law and it cannot resume 
possession otherwise than in due course of law and, therefore, prohibited the 
b Government from taking possession otherwise than in due course of law. 

12. Now let us consider whether the Act of 1980 authorises the Slate 
Government to use police power for eviction of the respondents. Sub-scctions 
(1) and (2) or Section 3 and sub-sections (1), (2), (7) and (8) of Section 4 of 
the Act of 1980 are relevant for the present purpose. Sub-section (!) of 
Section 3 or the Act of 1980 provides that the undertaking of the Company 

q shall stand transferred to and vested absolutely in the State Government on 
the appointed day. From the definition of the undertaking as contained in 
clause (J) of Section 2 of the Act of 1980, the undertaking of the Company 
also includes lands, buildings, etc. By sub-section (2) of Section 3, the State 
Government may for reasons stated in the said sub-section transfer the 
undertaking of the Company to the Hotel Authority except the lands and 
buildings forming part thereof. Clause (a) of sub-section (2) defines 
“appointed day” to mean the date on which the Act came into force. 
Therefore, on the date the notification under sub-section (]) of Section 3 of 
the Act of 1980 was issued, the undertaking land and buildings vested in the 
Slate Government absolutely. Sub-scction (1) of Section 4 provides that the 
undertaking which vested in the State Government shall be freed and 
discharged from any trust, obligation, mortgage, change, lien and all other 
e encumbrances affecting it. We are not concerned with the second part of the 
said sub-scction which relates to any attachment, injunction or decree or 
order passed by any court or tribunal. According to sub-section (2) of Section 
4, any contract, whether express or implied, or other arrangement, whether 
under any statute or otherwise, insofar as it relates to the affairs of the 
erstwhile Company in relation to the undertaking and in force immediately 
f before the appointed day shall be deemed to have terminated on the date of 
vesting. Undci sub-section (7) of Section 4 any person in possession or 
custody or control of the whole or any pan of the undertaking on the date 
immediately before the appointed day shall deliver the possession of such 
undertaking of the Company or part thereof to ihc Stale Government or to 
such person as may be specified by the State Government in this behalf. 
g Sub-seciion (8) of Section 4 empowers the State Government to take or cause 
to be taken such steps as it considers necessary for securing the possession of 
the undertaking of the Company which vested in the Stale Government under 
sub-scction (!) of .Section 3. By a notification issued under sub-scction (2) of 
Section 3, the Stale Government for efficient management and 
administration, transferred the undertaking (save lands and buildings) to the 
h Hotel Auihorily constituted under Section 5 of the Act of 1980. 
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13. Mr Mukul Rohatgi, learned Additional Solicitor-General has 
submitted that, as there was no transfer of the lands and buildings to the Hotel 
Authority, in view of the specific bar in sub-section (2) of Section 3 of the a 
Act of 1980, any action of the Hotel Authority vis-i-vis the respondents 
would not be binding on the Government. We shall deal with this submission 

at a subsequent stage, 

14. Mr Mukul Rohatgi, learned Additional Solicitor-General has further 

submitted thaL as in terms of sub-section (1) of Section 3 of the Act of 1980, 
the vesting of undertaking absolutely was complete on the appointed day and £, 
on such vesting it be freed and discharged from any trust, obligation, 
mortgage, change, lien and all other encumbrances affecting it, the tenancy 
between the.respondents and the erstwhile Company came to an end. It was 
further submitted that the word “contract” occurring in sub-section (2) 
includes tenancy right and by virtue of the said sub-scction (2), the tenancy 
between the respondents and the erstwhile Company came to an end. c 
According to the learned Additional Solicitor-General as the tenancy had 
conic to an end, the respondents were in default of their legal liability to hand 
over the possession of the premises in question as per sub-section (7) of 
Section 4 of the Acl of 19S0 so the State Government by invoking the 
provision of sub-scction (8) of the said section could take such steps as it 
considered necessary for securing possession and such steps would include 
eviction by force. “ 

15. It is not disputed that there was a relationship of landlord and tenant 
bcLwecn the erstwhile Company and the respondents. The rights and 
obligations of the landlord and tenant would be governed either by the 
Transfer of Property Act or by the rent law in force and the tenancy of the 
demised premises could be terminated by taking action under the provisions 

of cither of these two Acts and possession thereof could be recovered in 6 
accordance with law. Though under sub-section (1) of Section 4 of the Act of 
1980, the undertaking vested in the Stale Government free from any trust, 
obligation, mortgage, change, lien and all other encumbrances, we arc unable 
to agree with the learned Additional Solicitor-General that under the said 
sub-section (!) the relationship of landlord and tenant in the case in hand was 
put to an end inasmuch as the tenancy could not be treated as trust, ' 
obligation, mortgage and change etc. as stated in the said sub-scction. In 
regard to sub-scction (2) which provides that any “contract” in relation to the 
undertaking shall be deemed to have terminated on the appointed day, on the 
same analogy, wc hold that this deeming provision does hol relate to the 
relationship of landlord and tenant which could not be said to have come to 
an end. Consequently, we find no force in the submission of Mr Mukul 9 
Rohatgi and we hold that even after taking over the undertaking by virtue of 
the Act of 1980, die relationship of landlord and tenant continued and in 
place of the erstwhile Company, the Stale Government stepped into the shoes 
of the landlord. 

16. The management of Lhe hotel was handed over to the Hotel Authority. 

The said Authority also accepted rents from the respondents and on ^ 
12-12-1994 on a direction by the State Government, the said Authority issued 
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a circular to the respondents asking them to establish their rights, if any. As 
mentioned earlier, Mr Mukul Rohatgi has submitted that as there was no 
transfer of lands and buildings to the Hotel Authority, the acceptance of rent 
by ihe said Authority would not bind the Government. We are unable to 
accept the contention as in our opinion the Authority acted on behalf of the 
Government, both while accepting rent and also issuing notices to the 
respondents. The premises in question are located within the hotel premises 
and on handing over the management to the Authority, it acted on behalf of 
the Government. 

17. Let us examine the scope and ambit of sub-sections (7) and (S) of 
Section 4 of the Act of 1980 assuming that the tenancy came to an end as 
urged by Mr Mukul Rohatgi. Under sub-section (7) any person in possession 
or custody or control of the whole or any part of the undertaking of the 
Company before the appointed day, shall deliver such possession to (he State 
Government or any person as may be specified by the State Government and 
in view of this statutory obligation, the respondents were bound under the 
law to hand over the possession and on failure to do so, the State Govcmmcni 
couid take steps for securing possession by use of force. Under sub-section 
(8) of Section 4 of the Act of 1980, such steps as may be considered 
necessary, may be taken for securing possession. In our considered view such 
steps cannot and would not include use of force. As laid down by this Court 
in Bishan Das 1 and Maharaja Dharmander Prasad Singh 2 possession can be 
resumed by the Slate Government only in a manner known to or recognised 
by law and it cannot resume possession otherwise than in due course of law. 
In view of the raiio laid down in the aforementioned case, such legal steps 
would mean action by the Stale Government under any relevam law for 
obtaining possession and noL by using police power. Wc make it clear thaL wc 
arc not expressing any opinion whether such steps may include action under 
the Aci or 1976 or any other law in force in the State of West Bengal. We arc 
of the opinion that the action of the appellants by removing the respondents 
rom (he premises in question with ihe help of police is dcsiruciivc of ilic 
basic principle of rule of law. 

18. Mr Mukul Rohatgi has further tried to defend the action of the 
appctlanis on the ground of public interest. We may quote below the long title 
of the Act of 1980 which runs as follows: 

Whereas it is expedient to provide for the acquisition of the 
undertaking of Great Eastern Hotel Limited for the purpose of ensuring 
bcticr facilities for board and lodging to the members of the public and for 
matters connected therewith or incidental thereto." 

19. By the long title the legislature made it clear that Grcai Eastern Hotel 
was acquired by the Act of 1980 for purpose of ensuring better facilities Tor 
boarding and lodging to the members of the public and for matters connected 
therewith. As held by the High Court the hotel, which is a star hotel is meant 
for use by the affluent section of the society and not for general public, 'ihe 
term members oT the public” would mean occupants of the hotel, who can 
use the hotel on payment and not general public. Therefore, this is purely a 


) 





SCC Online Web Edition, Copyright© 2015 

Page 11 Thursday, July 9 .2015 ^ 

Printed For. Shy am Divan 

SCC Online Web Edition: http://vvvvw.scconiine.com 

TruePrinl™ source: Supreme Court Cases 


144 SUPREME COURT CASHS (2002) 4 SCC 

commercial venture and there was no element of public purpose or public 
interest. Therefore, the contention of Mr Rohatgi is rejected. 

20. In the absence of specific statutory provision can a person, on the a 
ground of public interest, be evicted by force by the State or its executive 
officers without following due course of law? In view of the ratio laid down 

in Bishaii Das 1 and Maharaja Dharmander Prasad Singh 2 we hold that such 
an action of eviction by force cannot be justified in law and for taking 
possession, action has to be taken in accordance with the law. 

21. A stand has been taken by Mr Rohatgi that powers given to the b 
Government and its officials by sub-section (8) of Section 4 of the Act of 
1980 is akin to Section 47 of the Land Acquisition Act of 1894. Under 
Section 16, the Collector can take possession after the award is made and 
under Section 17, possession can be taken after notice under sub-section (1) 

of Section 9 of the Act of 1980 is issued. For taking the possession of the 
land from the landowner, in our view Section 47 cannot be invoked. As on c 
28-6-1997, the representative of the Government gave ora! notice to the 
respondents to deliver possession, Mr Mukul Rohatgi has contended that the 
respondents had sufficient notice. We are unable to accept the contention 
inasmuch as direction was given to vacate the premises in question without 
any opportunity to show cause. 

22. Lastly, it was contended by Mr Mukul Rohatgi that as the w 
respondents were trespassers, the Government could evict them by invoking 
Section 6-A of the Act of 1976. The said sub-scciion runs as follows: 

"6-A. Eviction of unauthorised occupants and penalty for such 
occupation— -Where any person, not being a tenant, occupies, or remains in 
occupation of, any government premises without the written order of the 
prescribed authority,— 

(a) the prescribed authority, or any officer authorised by it in this e 
behalf, may Lake such steps and use such force as may be necessary 10 
take possession of the premises and may also enter into the premises for 
the said purpose; and 

( b ) such person shall be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to one 

uiousand rupees, or wi th both f 

23. Section 6-A can be invoked against any person, who is not a tenant or 
who remains in occupation of any government premises without written 
order of the prescribed authority. The respondents were tenants under the 
erstwhile Company and continued to be so, as held by us. Therefore, they 
cannot be evicted by invoking powers conferred on the authority under 
Section 6-A of the Act of 1976. However, we arc not deciding the g 
controversy as to whether this Act would apply only to residential premises 

as held by the High Court. 

24. For what has been stated above, we hold thaL the action of the State 

Government cannot be justified in law and accordingly we uphold the 
impugned judgment of the High Court. In the result the appeals arc 
dismissed. Cost on the parties, h 







